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Defendant

MEMORANDUM DECISION ON MOTIONSIN LIMINE

The defendant has filed two mations in limine and the plaintiffs one, dl seeking to exclude or limit

the testimony of various expert witnesses at trid. | deny al but a portion of one of the motions.
I. Applicable Legal Standard

Both parties seek to exclude expert testimony pursuant toDaubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). Defendant’ sMoation
to Exclude or Limit Testimony of Plantiffs Expert, Nell Mizen, etc. (“Mizen Mation™) (Docket No. 33) at
1; Plantiffs Motion in Limineto Preclude Portions of Testimony of Defendant’ s Experts Richard Keefer
and David McKendry, etc. (“Plaintiffs Motion”) (Docket No. 35) a 5; Generd Motors Motion to
Excdlude Tesimony of Plantiffs Experts Related to Wear on Shift Lever, etc. (“Shift Lever Motion”)
(Docket No. 36) at 1.

Daubert is often characterized as establishing the trid court as the “gatekeeper” for expert

tetimony. See 509 U.S. at 589 n.7. While it is now clear that the trid court’s generd “ gatekeeping”



function with respect to expert testimony that was set forth in Daubert gppliesto dl expert testimony, not
just that based on scientific knowledge, Kumho, 526 U.S. a 141, it isaso clear that the specific analytic
factors liged in Daubert “neither necessarily nor exclusively gppl[y] to dl expertsor in every case)” id.
Relevant rdiability concerns may focus on persona knowledge or experience, not just scientific principles.
Id. at 148-49. “[T]he factors identified in Daubert may or may not be pertinent in assessing religbility,
depending onthe nature of theissue, the expert’ s particular expertise, and the subject of histestimony.” 1d.
a 150 (quoting with approva from the brief for the United States as Amicus Curiae). “[W]hether
Daubert’ s specific factors are, or are not, reasonable measures of reliability in aparticular caseisamatter
that the law grantsthe trid judge broad latitude to determine” 1d. at 153.
Il. TheMizen Motion
The defendant seeks to exclude thetestimony of Neil Mizen, an expert witnessdesignated by the
plantiffs, in the following specific repects
1. To exclude any reference or testimony to an “illusory park”
condition;*
2. Toexcludetestimony suggesting that the so-cdled “illusory park”
condition did or may have occurred in connection with the plaintiffs accident;
3. Toexcludetestimony . . . aout why the car moved if it wasleftin
the condition he calls “illusory park;”
4. Toexcludetestimony ... about what the car would do if left in

reverse or neutra at the accident site;

5. Toexcludetestimony . . . about his proposed aternative design;
and

6. Toexcludetestimony ... characterizing asa“ defect” acondition
common to automatic transmission vehiclesin generd.

Mizen Mation at 1-2.

Y1tisclear from the context that the defendant seeks to exclude Mizen' s use of thisterm to describe the condition rather
than his proffering of an opinion or opinions about the condition itself.



A. ltem 1

The defendant statesthat “[i]t isundisputed that the transmission in the 1990 Cadillac can be placed
so that the shift indicator isbetween ‘P and ‘R,” while the park pawl at the transmisson is engaged such
that the tranamissionisactudly in park.” 1d. a 3. It contends that Mizen characterizes this as a defective
condition, which he cals“illusory park,” and that this characterizationismideading. Id. at 3-4. It suggests
that the word “illusory” “is gpparently chosen to suggest that the car somehow tricks the operator into
placing the transmission into that position,” thereby attributing error to the car. 1d. at 4. 1t assertsthat this
terminology “is not the result of objective, scientific analyss” in an attempt to bring itsargument within the
scope of Daubert, id., but the argument is redlly only that the term “illusory park” is so mideading thet it
will inevitably confuse the jury or be unduly prejudicid to the defendant.

Contrary to the defendant’ scontention, it isnot necessary that Mizen “rely on any industry standard,
scholarly publication, research or scientificdly vaid andyds,” id., to support his choice of ashorthand title
for this condition. The defendant’ s gpeculations concerning Mizen' s choice of words cannot provide the
basisfor excluson of those words from thetrid. My review of Mizen' sreport, Exh. A to Affidavit of Nell
Mizen (“Mizen Aff.”) (Docket No. 46), convinces me that his choice of words is both appropriate and
descriptive.  As explained in the report, and as can be explained to a jury through direct or cross-
examination, the term does not suggest that the “car somehow tricks the operator into placing the
transmissonintothat pogtion.” It refersto the state of mind of the operator who placesthe shift lever intoa
position dlowed by the lever which will not necessarily achieve the result anticipated by the operator. The

motion is denied as to the firs item.

%1 note that the term “illusory park” has been used to describe this condition in other cases. See, e.g., Miller v. Ford
(continued on next page)



B. Item 2
The defendant contends that “Mizen did literally nothing to connect the so-cdled “illusory park’
phenomenon to the accident.” Mizen motion a 5. Apparently, it takes the pogtion that this makes any
testimony from Mizen connecting the “illusory park” to Mrs. Fullerton’s accident inadmissble. Thisisso,
the defendant asserts, because Mizen * made no attempt to approach the accident sitefromthedirection thet
Mrs. Fullerton did, or to maneuver the car in the driveway in the fashion she described. 1d. Further, it
assarts, “Mizen. . . did literdly nothing to determine the conditions under which the vehiclewould or would
not remain dationary” in the postion where Mrs. Fullerton described leaving it. 1d. at 6. It finds further
support for its position in the asserted fact that Mizen took photographs of the car during hisinvestigation
only from therear, “whereit isimpossbleto tel wherethe car is pogtioned relaive to the road, the mouth
of the driveway, and the crest of the driveway.” 1d. Contrary to the defendant’s argument, these
obsarvations, if accurate, do not render Mizen' sopinioninadmissible. At mogt, they go to theweight of his
opinion testimony. The motion is denied as to the second item.
C. Item3
The defendant next arguesthat Mizen “ did nothing to establish the conditionsthat would be required
to disengage the park pawl so the car could move rearward, if in fact it had been left with the shift leve
between ‘P and‘R.’” Id. & 7. It contendsthat Mizen's opinion that engine vibration caused the level to
move out of “Park” “is not based on any vaid methodology,” because Mizen “does not clam to have
actudly tested” this concluson “nor does he supply any engineering beds for his opinion.” Id. Tothe

contrary, Mizen has stated that he was able to disengage the park pawl from the sprocket “with avery smdl

Motor Co., 184 F.R.D. 581, 582 (S.D.W.Va. 1999) (Ford vehicles); Pappasv. Ford Motor Co., 7 F.Supp.2d 22,24(DDC.
(continued on next page)



amount of force being applied to the sdlector lever,” that he was able to accomplish such disengagement
“ugng very dight forcewith one of my fingers” and that hisopinion that engine vibration can exert sufficient
forceto cause this disengagement “when the selector lever is placed in various positions between park and
reversg’ is “[bjased on more than 30 years of ingpecting and testing hundreds of vehicles exhibiting this
‘Illusory Park’ phenomenon.” MizenAff. 3. From dl that appearsin the papersfiled in connection with
thismotion, Mizen was not asked a deposition about the methodology he used in reaching this conclusion.
Hisaffidavit tesimony is sufficient to overcomethe defendant’ s argument; the defendant has not shown thet
an*“engineering basis’ for the opinionislegdly required, or indeed what an * engineering bass” would be, as
distinguished from the information Mizen has provided. The motion is denied asto Item 3.
D.ltem4

The defendant contendsthat Mizen“ did literally nothing to eva uate how the vehiclewould behave,
if 1eft in the very oot that the Fullertons described.” Mizen Motion at 8. Therefore, it asserts, he may not
testify about what the car would do under those circumstances. To the contrary, Mizen avers that he
inspected and tested the vehicle in thelocation to which hewas directed by Mrs. Fullerton. Mizen Aff. 3.
The fact that the defendant has obtained evidence which may suggest that the car was left in a different
position on the driveway, Mizen Motion a 8, does not make Mizen's opinions inadmissble. Again, the
defendant offers at most consderations that go to the weight of the testimony rather than its admisshbility.

The motion isdenied asto Item 4.

1998) (Ford Fairmont).

® The defendant suggestsin its reply memorandum that the plaintiffs’ opposition to its motion on this and the fourth item
“contradicts” Mizen's deposition testimony, although it does not make clear what the consequence of this alleged
“contradiction” should be. Reply Memorandum of Defendant General Motors in Support of Motion to Exclude
Testimony of Neil Mizen (Docket No. 52) at 1-3. It attacks portions of Mizen's affidavit asincomplete or unclear. | do not
find the only portions of his deposition testimony actually cited by the defendant in thisregard, id., to be necessarily
(continued on next page)



E. Item 5
The defendant contends that Mizen' s testimony about an aternative design that he asserts would
makethe accident that occurred inthis caselesslikely isinadmissible because that design “ cannot be shown
to be practical or effective” 1d. at 10. If the dternative design “cannot be shown to be practical,” that
would appear to be a matter for cross-examination. The defendant asserts that Mizen has not made an
effort “actudly to desgn” the darm system that he describes and “has done nothing to evaduate or test” it.
Id. at 11. Thedefendant statesthat Mizen “has not eventried to apply scientific andys's, objective date, or
generaly accepted principlesto show that his proposed dternativeisfeasible, practicd and effective,” id.,
but it cites no deposition testimony or other evidenceto that effect. The defendant citesKumho, 526 U.S.
at 151, Mizen Motion a 12, in support of this assertion, but that page of that opinion does not impose the
requirement which the defendant would havethis court adopt. The Supreme Court’ sdiscusson at that page
consders reasons why dl of Daubert’sligt of evauative factors might not be applicable in every casein
which expert testimony is challenged and holdsthat “[i]n certain cases’ it will be gppropriatefor thecourt to
ask how often an expert’ s “experience-based methodology had produced erroneous results, or whether
such amethod is generally accepted in the relevant engineering community.” 526 U.S. a 151. Thereisno
indication in the materids presented in connection with the motion in limine that Mizen was asked such
guestions. The motion isdenied asto Item 5.
F.ltem 6
Findly, the defendant contends that, because Mizen could not offer any evidenceat hisdeposition

that “it’ sany easier to put thisvehicleinto what you cal illusory park than itisto do so with thevast mgority

inconsistent with any statements in his affidavit. Again, the defendant’s argument goes to the weight of Mizen’s
(continued on next page)



other [9¢] cars’ and concedes that the possibility of leaving the shift indicator between park and reverse
while the park pawl is engaged “is a characteridtic that is common to the ‘vast mgority’ of vehicles”
Daubert requiresthat histestimony characterizing “illusory park” asa*defect” must be excluded. Mizen
Motion a 910. However, nether Daubert nor Kumho can be read to require that, in order to be
identified as a “defect” by an expert witness, a desgn feature or condition of the injury-causng item be
unique to that item or common to less than some specified percentage of dl such items available in the
gream of commerce. Firg Circuit case law dlows expert testimony under these conditions. See, e.g.,
Estate of Soinosa v. International Harvester Co., 621 F.2d 1154, 1161-62 (1st Cir. 1980) (fact that
pickup truck was* on apar with other productsintheindustry” not reason to take question fromjury). The
motion is denied asto Item 6.
[11. Plaintiffs Motion
The plaintiffs move to exclude any opinion tesimony from two expert witnesses identified by the
defendant, Richard Keefer and David McKendry, to the effect that Mrs. Fullerton |eft the vehidein
“reversg’ rather than “park” onthenight of theaccident. Plaintiffs Motion at 1-2. The plaintiffsassert that
McKendry testified at deposition that he believed that Mrs. Fullerton did so “because sheusudly didit” and
that Keefer testified at depogition that he believed she did so “accidentaly because she was distracted by
the task of having to retrieve therakes.” 1d. a 4. Thistestimony isat oddswith that of Mrs. Fullerton. 1d.
The plaintiffs contend that this testimony must be excluded because “[i]t is not avaid basis for expert
opinion that a witness acted contrary to her sworn testimony” for the reasons given by Keefer and

McKendry. Id. at 5.

testimony rather than its adnissibility.



The defendant responds that the plaintiffs motion omits certain relevant facts, based on testsand
measurements conducted at the scene of the accident and on the gear shift lever in question that are
incongstent with Mrs. Fullerton’s tesimony. Defendant’s Memorandum Opposing Plantiffs Mation to
Preclude Portions of Testimony of Experts Richard Keefer and David McKendry (Docket No. 42) at 3-5.

When such evidence cdls into question a plaintiff’s tesimony, the plaintiff cannot exclude the expert’s
factud or opinion testimony merely becauseit isincons stent with her testimony. Inthecaselaw cited by the
plantiff from other jurisdictions, aplantiff was offering expert testimony that wasinconsstent with hisown
testimony, and in both casesthe plaintiff sought to support the expert’ stestimony by submitting an affidavit
that contradicted his earlier depostion testimony. Macaluso v. Herman Miller, Inc., 2005
U.SDig.LEXIS 3717 (S.D.N.Y. Mar. 9, 2005), at *19- *21; Davidov v. Louisville Ladder Group,
LLC, 2005 U.SDist.LEXIS 3117 (S.D.N.Y. Mar. 1, 2005), a *1- *4. These cases ae easly
digtinguishablefrom the Stuation here, whereaplantiff attemptsto use her own testimony, however strongly
that testimony may be chalenged, to preclude the defendant from offering evidence to the effect that a
different mechaniam of injury was more likely than that set forth by the plaintiff. The plaintiff aso relies,
Haintiffs Mation a 6, on my decison in Elwell v. Conair, Inc., 145 F.Supp.2d 79 (D.Me. 2001), in
which | granted a motion to exclude certain expert testimony offered by the plantiff when the plantiff had
faled to provide evidence of afact essentid to the expert’sopinion, id. a 90. Again, that is not the case
here, where the defendant, the party offering the expert opinion, has offered evidence to support that
opinion. That the evidence is disputed makes it no less admissible. It is the traditiond role of ajury to
resolve such conflicts.

The plaintiffs motion is denied.

V. Shift Lever Motion



The defendant has moved to exclude testimony from Mizen and another expert witness designated
by the plaintiff, Wilson Dolbson, about wear on the shift lever intheplaintiffs Cadillac. Shift Lever Mationat
1. Spedificdly, the defendant seeksexclusion of dl of thetestimony of Dobson and any testimony by Mizen
“rdated in any way to wear on the shift lever removed fromthe plantiffs vehicle” 1d. Dobson' stestimony
should be excluded, the defendant contends, because“ he did nothing to determine whether thewear onthe
shift lever makesany difference[ intheway the part actually operates].” 1d. a 7. Mizen' stestimony about
thewear should be excluded, the defendant asserts, because he testified at deposition that he“replicated the
experience with both a new selector lever and aworn sdector lever and found essentidly no difference”
and, to the question “So it’s just a non factor in your opinion then?’ responded “Yes” Id. at 7-8. The
defendant characterizes this testimony as a concession “that the wear makes no difference to the actud
performance of the part when compared to a new one,” making the wear both irrdlevant and unduly
prgudicid. 1d. at 6-8.

With respect to Dobson, the plaintiffs respond that “[i]t was not Mr. Dobson'stask . . . to analyze
the effect of thisdefect.” Plaintiffs Oppositionto Defendant’ sMoation to Excdlude Testimony of Plaintiffs
Experts Related to Wear on Shift Lever, etc. (Docket No. 47) at 2. Theplantiffsdo concedethat “[t]he
admisshility of [Dobson’g testimony is dependant on the testimony of Mr. Mizen.” 1d. They then say
essentidly nothing more about Dobson.

Asthe plaintiffs point out, Mizen stated in his report that

the unusua weear at the Tang end of the Selector Lever wasacontributing
cause of theaccident. The Sdlector Lever inuseéat thetime of thisaccident had a
worn spot at the Tang end, where the lever interacts with the Sdlector Gate.
Testsconducted with anew, unworn Selector Lever showed that the existence of
[llusory Park existsswith anew Sdlector Lever aswell aswith the worn Selector

Lever. However, the wear at the Tang end of the Selector Lever increasesthe
leve of “play” present in an dready defective system. Inthe subject vehicle, the



wear a the Tang end introduced additiona free movement in the system and

increased the likelihood that the driver would believe the Sdlector Lever wasin

Park Lock when it was not. It is my opinion, therefore, that the wear which

developed at the Tang end of the Sdlector Lever combined with the defective

design of the system to cause the accident.
Id. Counsd for the defendant was gpparently able to get Mizen to minimize the increase in likdihood to
which hisreport refers. Even if an expert directly contradicts his report in deposition testimony, however,
that contradiction merely provides ground for impeaching histestimony at trid. 1t does not requirethat the
opinions expressed in the report be excluded from the evidence presented at tridl.

Dobson's proposed testimony presents a different question, primarily because neither party has
taken thetimeto put thisissuefully beforethe court. The plaintiffsassert, without citation to the record, that
Dobson “conducted a metdlurgicd andyss of the shift lever and determined that its microstructure was
defective” Id. a 2. They do not explain how Mizen' stestimony relatesto thisdetermination. Thewear on
thetang isapparent in the photographsthat are Exhibit A to theplaintiffs oppostion. Intheabsence of any
suggestion that Mizen cannot testify to the wear without the proffered testimony of Dobson,* or any other
reason why evidence that the microstructure of the shift level was defectiveisrequired to support or dlow
any testimony by Mizen, | conclude that the relevance of Dobson’ s testimony has not been shown by the
plantiffs. | grant the motion as to the testimony of Dobson only.

V. Conclusion

For the foregoing reasons, the defendant’ s motion to exclude or limit the testimony of Nell Mizen

(Docket No. 33) isDENIED:; theplantiffs motion to exclude portions of the testimony of Richard Keefer

*1 realize that the transcript of Dobson’ s entire deposition has been provided by the defendant. Shift Lever Motion at 7
n.2. Itisnot the role of the court to pore through such documents looking for testimony that might explain what either
party has decided not to explain in their memoranda of law.

10



and David McKendry is DENIED; and the defendant’ smotion to exclude dl or portions of the testimony

of Mizen and Wilson Dobson is GRANTED as to Dobson and otherwise DENIED.

Dated this 11th day of January 2006.

/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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