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RECOMMENDED DECISION ON DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT

Defendant Worldwide Language Resources, Inc. (“Worldwide”) movesfor summeary judgment with
respect to dl thirteen counts of plaintiff TanjaGavrilovic’' samended complaint againgtit. See Defendant’s
Motion for Summary Judgment, etc. (“Defendant’s §'J Motion”) (Docket No. 35) at 1-2; see also
generally Amended Complaint (“Complaint”) (Docket No. 30). For the reasonsthat follow, | recommend

that Worldwide' s motion for summary judgment be granted in part and denied in part.

I. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as ameatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004). “Inthisregard, ‘materid’ meansthat acontested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is

resolved favorably to the nonmovant. By like token, ‘genuineg means that ‘ the evidence about thefact is



such that areasonable jury could resolve the point in favor of the nonmoving paty.”” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Oncethe
moving party has made a preliminary showing that no genuine issue of meterid fact exists, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(¢). “Asto any essentid factud eement of itsclam on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to themoving party.” Inre Spigel, 260 F.3d 27,
31 (1 Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Loca Rules of thisDidrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be sat forth in anumbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a respongive “separate, short, and concise’ statement of meteria
facts in which it must “admit, deny or qudify the facts by reference to each numbered paragraph of the

moving party’s statement of materia facty.]” Loc. R. 56(c). The nonmovant likewise must support each



denid or qualification with an appropriate record citation. Seeid. Thenonmoving party may aso submitits
own additiond statement of materid factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
fects, if any, by way of areply satement of materid facts in which it mugt “admit, deny or qudify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. SeeLoc. R.
56(d). Agan, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Local Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
shall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificdly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1« Cir. 2004) (“We have congstently upheld the enforcement of
[Puerto Rico’'s amilar locd] rule, noting repeatedly that parties ignore it a ther peril and thet fallure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in themovant’ s statement of undisputed facts admitted.”) (citationsandinternd
punctuation omitted).

Il1. Factual Context



The parties gatements of materid facts, credited to the extent either admitted or supported by
record citations in accordance with Locd Rule 56 and viewed in the light most favorable to Gavrilovic as
nonmovant, reved the following relevant to this recommended decision

Worldwide is a Massachusetts corporation with a principa place of business a 34 River Strest,
Rumford, Maine. Defendant’s Statement of Materiad Facts Not in Dispute in Support of Defendant’s
Motion for Summary Judgment (“ Defendant’ sSMF”) (Docket No. 36) 1 1; Plantiff’ sOpposing Saement
of Materid Facts in Oppostion to Defendant’s Motion for Summary Judgment (“Plaintiff’s Opposing
SMF") (Docket No. 46) 1. Itisinthebusinessof supplying foreign-language trandators, i.e., linguidts, to
clients, including the United States military and various military contractors. 1d. Worldwide deploysthese
linguists around the world, including in Afghanistan, Uzbekistan and Irag. 1d. Larry Costaisthepresdent
and founder of Worldwide. 1d. 2.

Gavrilovicfirg entered into acontract with Worldwide on January 22, 2002 towork asalinguist at
NATO headquartersin Kosovo. Id. 3. Gavrilovic, who speaks Serbian, was an independent contractor
under thiscontract. 1d. On June 24, 2002 Gavrilovic signed asecond contract with Worldwidetowork as
alinguigt in Kosovo. Id. 4. Pursuant to that contract, she again worked as an independent contractor.
Id. Worldwide s contract to providelinguiststo NATO headquartersin Kosovo ended in October 2002.

Id. 115. Brian Remmey, Worldwide svice-president of operations, recommended that Gavrilovic serve as

! Asnoted above, Local Rule 56 requires a party responding to a statement of material facts to admit, deny or quaify the
underlying statement. See Loc. R. 56(c)-(d). As ageneral rule, the concept of “qualification” presupposes that the
underlying statement is accurate but in some manner incompl ete, perhaps even misleading, in the absence of additiond
information. Accordingly, except to the extent that a party, in qualifying a statement, has expressly controverted all or a
portion of the underlying statement, | have deemed it admitted.



an assistant Site manager on aWorldwide project serving the United States military in Afghanisten. 1d. 6.2

Gavrilovic vigted Worldwide shome officein Rumford, Maine on December 1, 2002 and stayed in
Rumford until she left for her deployment to Afghanistan on December 5, 2002. 1d. 7. Shewastherefor
the purpose of receiving training in the company’ spolicies, practicesand procedures. Plaintiff’s Statement
of Additiond Materid Facts Not in Dispute (“Plantiff’s Additiond SMF’), commencing at page 20 of
FPantiff's Opposng SMF,  113; Depostion of Tanja Gavrilovic (“Gavrilovic Dep.”), Tabs A-C to
Affidavit of Stephen P. Bedle (“Bede Aff.”) (Docket No. 47), at 169-72.° While there, she obtained a
form letter titled “Employee Candidate Welcome Letter” that was addressed “ Dear Potential Employee”
and not specifically addressed to her. Plaintiff’s Additiona SMF §114; Defendant’ s Reply SMF §114.*
Gavrilovic's costs of transportation to Rumford for training were paid by Worldwide. 1d. § 116. Her
lodging while shewas receiving training in Rumfordalso was paid for by Worldwide. 1d. Ontheway tothe
arport to depart for Afghanistan, Worldwide presdent Costa bought warm clothing and boots for
Gavrilovic usng Worldwide funds. 1d. Gavrilovic was not required to bring any specia equipment or
materiads with her to Rumford prior to departing for Afghanigan. Haintiff’s Additiond SMF § 116;
Gavrilovic Dep. a 528.° Worldwide paid for those parts of Gavrilovic' sair travel to Afghanistan that were

on commercid arlines. Plantiff’s Additiond SMF ] 121; Defendant’ s Reply SMF ] 121.

2 Gavrilovic purports to qualify this statement, see Plaintiff’s Opposing SMF { 6; however, her qualification is not
substantially supported by the record citations given and is on that basis disregarded.

% Worldwide denies paragraph 113, see Defendant’s Reply Statement of Material Facts in Response to Plaintiff’s
Opposing Statement of Material Factsin Opposition to Defendant’ s Motion for Summary Judgment (“ Defendant’ s Reply
SMF") (Docket No. 50) 1 113; however, inasmuch as | must view the cognizable evidence in the light most favorable to
Gavrilovic as nonmovant, | have set forth so much of her statement asis supported by the citations given.

* As Worldwide points out, see Defendant’s Reply SMF 114, Gavrilovic's statement is not supported by the citations
given. Therefore, | useitsversion, which is appropriately supported.

® Worldwide' s request to strike this sentence on the basis that it is unsupported by the citation given, see Defendant’s
(continued on next page)



While a Worldwide heedquartersreceaiving training, Gavrilovic wastold by Costathat her function
in Afghanistan wasto ingratiate hersdf with Captain Anderson, the commanding military linguist officer, and
do whatever it took to advance Worldwide s contractual interests. 1d. §122. Gavrilovicinterpreted this
ingruction to mean that she should engage in unsavory behavior if that was what it took to assst
Worldwide. 1d.° Cogtatold Gavrilovic that she was fortunate to be in a management position because
femdes are not cgpable of being managers, especidly those without forma education such as hersdlf.
FPantiff’sAdditiond SMF 123; Flantiff’ sAnswersto Defendant’ sFrst Set of Interrogatories (“Plantiff’s
Interrog. Ans.”), Tab N to Affidavit of Christopher T. Vrountas (*Vrountas Aff.”) (Docket No. 38), a 9, 1
10. Hefurther informed her that she should count her blessings because she was one of those women who
would actudly enjoy staying home and taking care of afamily. Id.” Before Gavrilovic left Worldwide
headquartersin Rumford to go to Afghanistan, she was warned by aWorldwide femadeemployeeto“watch
out for” Kevin Adams, whose comments and conduct while at the Worldwide home office were stated to

be extremely out of line. Plaintiff’s Additiond SMF  141; Defendant’s Reply SMF 141,

Reply SMF 1116, isoverruled. Worldwide otherwise qualifies the paragraph, seeid., asserting that (i) Costatedtified that
he obtained items for Gavrilovic “because she didn’t have the appropriate clothing, | felt, for Afghanistan[,]” Deposition
of Lawrence Costa (“Costa Dep.”), Tab H to Beale Aff., at 128, and (ii) Gavrilovic has asserted that she was indeed
adequately prepared for Afghanistan and did not need his assistance, see Gavrilovic Dep. Exh. 3, Tab D to Beale Aff., a
[1-[2].

® Worldwide purports to qualify this statement, see Defendant’s Reply SMF { 122; however, its qualification is
unsupported by the citation given and ison that basis disregarded. Worldwide' s objection to Gavrilovic’s statement on
the basis that it reflects her subjective interpretation of Costa’s comments, seeid., isoverruled. A sexual-harassment
plaintiff's subjectiveinterpretation of allegedly harassing comments can be relevant. See, e.g., Crowmleyv.L.L. Bean,Inc,
303 F.3d 387, 395 (1st Cir. 2002) (to prove claim of hostile-work-environment sexual harassment, plaintiff must show, inter
alia, that conduct was both objectively and subjectively offensive). Worldwide's complaints about the asserted
irrationality and basel essness of Gavrilovic’sinterpretation, see Defendant’ s Reply SMF 122, go to itsweight, not its
admissibility.

" Worldwide denies that Costa made such remarks, see Defendant’s Reply SMF  123; however, | view the cognizable
evidence in the light most favorable to Gavrilovic as nonmovant.

& My recitation substitutes the phrase “a Worldwide female employee” for Gavrilovic’soriginal phrase “another female
employee of Worldwide,” which, as Worldwide points out, see Defendant’ s Reply SMF 141, intimatesthat Gavrilovic
was an employee — one of the legal issuesin thiscase. Worldwide otherwise qualifies the statement, seeid., asserting
that Gavrilovic believed the person making the comment to have been a gossip, see Gavrilovic Dep. at 222, 288.



Gavrilovic sgnedan “Independent Sub-Contractor Agreement” on December 1, 2002 (“ December
Agreement”) related to work in Bagram, Afghanistan. Defendant’s SMF §8; Plantiff’sOpposing SMF
8. The December Agreement governed theterms of her relationship with Worldwide. 1d.° The December
Agreament did not provide employee benefits. Defendant’s SMF §9; December Agreement at 1, §3.1°
The December Agreement explicitly stated that Gavrilovic was an independent contractor, consistently
referred to her as a subcontractor and never termed her an employee. Defendant’s SMF 1 10; Plaintiff’'s
Opposing SMF §10. It expresdy provided for aterm beginning on December 1, 2002 and continuing until
November 30, 2003. Id.** Gavrilovic testified that the December Agreement erroneoudly referred to her
asalinguigt. 1d. 119.* The entire content of the December Agreement did not accurately describe the
content of her job. Paintiff’s Additiond SMF ] 136; Defendant’s Reply SMF §1136. The“meat” of the
document did not match her job functions. 1d.3

Remmey testified that Worl dwide had no form of employment contract. Plantiff’ sAdditiond SMIF

{1 115; Deposition of Brian O. Remmey (“Remmey Dep.”), Tabs EF to Bede Aff., at 325.* When

® Gavrilovic qualifies this assertion, see Plaintiff’s Opposing SMF {8, stating that (i) she believed she was employed by
Worldwide to serve as a site manager in Bagram, see Gavrilovic Dep. Exh. 3 at [1], and (ii) athough the December
Agreement characterized her asalinguist, engaged to provide translation/interpretation services, she does not speak any
of the several languages or dialects spoken in Afghanistan and was not hired by Worldwide to work asalinguist in
Afghanistan, see December Agreement, Tab F to Vrountas Aff., at 1; Gavrilovic Dep. at 161-64.

10 Gavrilovic purports to deny this statement, asserting that the December Agreement provided lodging, meal and travel

allowances notwithstanding its express statement that no employee benefits were provided. See Plaintiff’s Opposing
SMF 19. However, it isnot self-evident that lodging, meal and travel allowances qualify as“employee benefits,” and
Gavrilovic provides no evidence or authority in support of that proposition. Thus, she does not succeed in controverting
the underlying statement.

| omit Worldwide s further statement that Gavrilovic’ s resume described her asa* subcontractor to the U.S. Army,” see
Defendant’s SMF 1 10, which Gavrilovic successfully controverts, see Plaintiff’s Opposing SMF 1 10; Gavrilovic Dep. at
218-19; Gavrilovic Dep. Exh. 10, Tab D to Bede Aff.

2 My recitation reflects Gavrilovic' s qualification.

3| omit Gavrilovic's further statement (which Worldwide denies) that the December Agreement did not accurately
describe the terms of her employment by Worldwide, see Plaintiff’s Additional SMF | 136, on the basis that it is not
supported by the citation given.

“ Worldwide denies paragraph 115, see Defendant’s Reply SMF 1 115; however, | have set forth so much of it asis
supported by the citations given, in keeping with the proviso that | view the cognizable evidence in the light most
(continued on next page)



Gavrilovic was training in the Rumford home office, no company officer or manager ever told her that
Worldwide would consder her to be an independent contractor.  Plaintiff’s Additiona SMF {117,
Gavrilovic Dep. a 530.° At dl rlevant times, Worldwide offered medical benefits to its employees.
Defendant’s SMF  11; Plaintiff’ sOpposing SMF 4 11. Rumford staff were“employees” but linguistsand
sSite managers were “independent contractors.” 1d.*

Worldwide personnd did not control or direct Gavrilovic's day-to-day activities while she was
deployed in Bagram. 1d. 113."" Gavrilovic received ingtruction from the United States military for daily
missons 1d.®® Gavrilovic's job, as an assstant site manager, was to report to Worldwide information
about thelinguigsfor billing and adminigtration purposes. 1d. 14. She submitted time sheetsand expense
requests on behaf of the linguists under her supervison and handled security matters when necessary. |d.
She monitored the client’s satisfaction level regarding the linguists deployed in theater and reported any
client issuesto Worldwide. 1d. 1t was her respongibility to passon the necessary information and comply

with military conduct rules on base. Id. Worldwide did not control her activitiesin thisregard. 1d."

favorable to Gavrilovic as nonmovant.

2] sustain Worldwide' s objection to the first sentence of paragraph 117 (and hence omit it) on the basis that Gavrilovic's
subjective belief that she was an “employee” isnot a“material” fact. See Plaintiff’s Additional SMF  117; Defendant’s
Reply SMF §117. While Worldwide also denies paragraph 117, see Defendant’s Reply SMF 117, | have set forth so
much of the balance of it asis supported by the citations given.

18 Gavrilovic qualifies this statement, asserting, inter alia, that per Remmey’ s testimony linguists and sitemenagerswere
given independent contractor contracts to sign because they were not located in the state of Maine, and that was how
Costatreated those individuals when Remmey arrived at Worldwide. See Plaintiff’sOpposing SMF 111; Remmey Dep. a
178.

| omit Worldwide' s statement that it did not offer medical benefits to Gavrilovic, see Defendant’s SMF 112, which she
successfully controverts, see Plaintiff’s Opposing SMF § 12; Gavrilovic Dep. at 241-42; Costa Dep. at 185-88.

18 Gavrilovic qualifies this statement, see Plaintiff’s Opposing SMF 1 13, asserting, inter alia, that (i) therewasaspecific
chain of command of Worldwide personnel in Bagram, in which she and John Bishop, as assistant site managers for
Worldwide linguists assigned to separate military compounds, reported to Kamran Afzal, overall Bagram site manager,
who in turn reported to Kevin Adams, regional project manager for southwest Asia, see Gavrilovic Dep. a 535-37,ad (i)
although she received daily requests for linguists from the military, her dutiesincluded daily communication with the
Rumford home office regarding awide variety of personnel, financial, security and other issues, seeid. at 198-201.

19 Gavrilovic admits the | ast sentence of paragraph 14 only insofar as the assertion that Worldwide did not control her
activitiesrelates to the military conduct clause at the end of the preceding sentence. See Plaintiff’s Opposing SMF §14.



Gavrilovic reported linguist roster changesto the company home office on amatrix form that wasa
Worldwide document. Plaintiff’sAdditiona SMF 1 119; Defendant’ sReply SMF119. Whileshewasin
Bagram, Adams modified the matrix, and the modified matrix wasthe form used exclusvely by Worldwide
personnd theresfter. 1d.* Gavrilovic had no authority to create forms or procedures for her use in
Bagram. 1d. § 120.2* Gavrilovic took ingtructions to do specific acts from Worldwide personnel in the
Rumford office and performed those tasks she was instructed to perform as they related to Worldwide's
roger of linguigts in Bagram. Plaintiff’s Additiona SMF ] 137; Gavrilovic Dep. at 253-55. She dso
answered to the chain of command of Worldwide supervisors on the ground in southwest Asia, which
dructure had Adams a the top, Afzal reporting to him and Gavrilovic and Bishop reporting to Afzal.
Plaintiff’s Additional SMF § 137; Gavrilovic Dep. at 535-36.7

Worldwide did not provide Gavrilovic with work space, atelephone, internet access, adesk or a
table. Defendant’s SMF 1 15; Raintiff’s Opposng SMF 1 15. Her working space, telephone, internet
access and office furniture were provided by the United States military. 1d. United Statesmilitary police,
not Worldwide, controlled the premises at the Bagram Air Base where Gavrilovic was deployed. 1d.%

Gavrilovic received a Form 1099 reflecting payments to her from Worldwide. Id. 1 16. She did not

“\Worldwide purports to qualify paragraph 119; however, its statement that a different individua changed thematrix has
no apparent relevance, and its assertion that Adams was a subcontractor is unsupported by any record citation. See
Defendant’s Reply SMF {1 1109.

2| omit the balance of paragraph 120, which, as Worldwide points out, is unsupported by the citation given. See
Defendant’ s Reply SMF 1 120. Worldwide otherwise qualifies paragraph 120, see id., asserting, in cognizable part, thet (i)
Costatestified that Gavrilovic had no responsibility for establishing any policies or procedureson her own initiative,
CostaDep. at 133, and (ii) Gavrilovic testified that she ran Worldwide' s Bagram post by herself, see Gavrilovic Dep. at
290-91.

2 \Worldwide denies paragraph 137, see Defendant’ s Reply SMF {1 137; however, | view the cognizable evidencein the
light most favorable to Gavrilovic as nonmovant.

% Gavrilovic qualifies this statement, see Plaintiff’s Opposing SMF 1 15, asserting that (i) Worldwide provided her and
other Worldwide personnel in Bagram with a laptop computer to be used by all, see Remmey Dep. at 114, and (ii) all
Worldwide personnel worked at the same rectangular tablein atent in Bagram and used that | aptop, sseGawilovic Dep. &
295-97.



receive a Form W-2 reflecting payments to her from Worldwide. 1d. 17. Worldwide did not withhold
taxes from the money paid to Gavrilovic under the December Agreement. Id. The United Statesmilitary
controlled dl air trangportation to and from Bagram Air Base. 1d. 18.

While at the Bagram military headquarters Gavrilovic used a lagptop computer provided by
Worldwide. Paintiff’s Additiond SMF ] 118; Defendant’s Reply SMF q 118. Circulation of intra-
company emails was provided by a Worldwide server. Id. Although each company manager had a
password, access to the company computer in Bagram was by means of the primary ste manager’s
password. [d.*

Gavrilovic clamed that Zoran Todorovski, aWorldwide Ste manager in Kosovo, sexudly harassed
her during her job interview with Worldwide in or about November 2001. Defendant’'s SMF ] 25;
Paintiff’s Opposng SMF 1 25. Gavrilovic complained about Todorovski’ s aleged sexua harassment to
Jamie Williamson and Brian Remmey, both management executives of Worldwide. 1d. 1 26. After
Gavrilovic complained to Williamson regarding Todorovski’ ssexudly harassing behavior, Williamson gave
her his business card, on the back of which he had written words to the effect that “the whisper of apretty

womanismoreeffectivethan theroar of alion.” Plaintiff’sAdditiona SMF 124; Gavrilovic Dep. at 81%°

% omit the fourth sentence of paragraph 118, which, as Worldwide points out, is not supported by the citation given.
See Defendant’ s Reply SMF 11 118. Worldwide otherwise qualifies paragraph 118, seeid., asserting that Costa testified
that Worldwide “may have shipped over alaptop at onetime” and “e-mail was free; the military provided that[,]” Costa
Dep. at 137.

% Gavrilovic qualifies this statement, asserting that she complained about Todorovski to Williamson in late November
2001 and to Remmey in mid-January 2002. See Plaintiff’s Opposing SMF 1 26; Gavrilovic Dep. at 98-99; Remmey Dep. &
35.

% \Worldwide denies paragraph 124, see Defendant’s Reply SMF  124; however, | credit the version of Gavrilovic, as
nonmovant. Worldwide's objection that the alleged comments written on the back of the card areirrelevant, seeid., is
overruled.

10



Remmey traveled to Kosovo, terminated Todorovski’ s contract with Worldwide and ordered himto leave
Kosovo. Defendant’s SMF ] 28; Plaintiff’ s Opposing SMF  28.%

In March 2002 Jenner Bryce Edelman complained by e-mall to Kevin Ellingwood, a Worldwide
manager in the Rumford home office, that Kevin Adams had sexudly harassed her in Uzbekigtan. 1d. 1 31.
Adams was a Ste manager in Uzbekigtan at the time Edelman sent her e-mall to Ellingwood. 1d. § 32.
Edeman wasalinguist in that location at that time. 1d. Ellingwood brought Edelman’ se-mail complaint to
Remmey’s attention. 1d. 33.2 Remmey conferred with Costa as to how to proceed in responseto the
complaint. I1d. §34. Costadecided that Adams should be immediately removed from theater to separate
him from Eddmean. 1d. §35. Costaingtructed Remmey to go to Uzbekistan, terminate Adams' contract
and order him out of the theater. 1d. Worldwide removed him from the thester in Uzbekistan. 1d.%

Remmey and Adams had served together in the United States Specia Forces. 1d. 1 36. Based
upon that experience, Remmey believed that the conduct aleged by Edel man wasincongstent withwhet he
knew of Adams. 1d. He knew Adamsto have been a gentleman who could be trusted and an adult who
wasrespongble. 1d. Remmey told Costathat the dleged sexudly harassing behavior wasout of character
for Adams. 1d. §37. Remmey said thet Adams was a person of honor and integrity. 1d. Edelman told
Remmey that shewasa“good liar” and that she getswhat shewantsby lying. 1d. 139. Remmey reported

this satement to Cogta. 1d. 140. Remmey told Costa that the Adams described in the report of sexud

7| omit Worldwide's statement that, based in part on Gavrilovic’s complaint, it sent Remmey to Kosovo to terminate
Todorovski’s contract and remove him from theater operations. See Defendant’s SMF  27. Gavrilovic denies that
Remmey was sent in part because of her complaint, asserting that he was sent to deal with other reported misconduct and
was not even aware of her complaint until after he arrived in Kosovo in mid-January 2002. See Rantiff’ sOpposng SMF{|
27; Remmey Dep. at 22-24, 35.

% My recitation incorporates Gavrilovic’s qualification.

#| omit Worldwide's further statement that it also terminated Adams’ contract as aresult of Edelman’s complaint, see
Defendant’s SMF § 35, which Gavrilovic disputes, stating that Costa was deterred from terminating Adamsby Remmey,
see Plaintiff’s Opposing SMF ] 35; Costa Dep. at 143-45.

11



harassment was “not the Kevin Adams [I] know, the man [1] served with in specia forces” 1d.% After
Remmey told Cogtathat Edelman described hersdf asagood liar, Worldwide, in kegping with Remmey’'s
recommendation to Costa, engaged Adams to work as a sSite manager for the United States military in
Guantanamo Bay, Cuba. 1d. T41.*

Edelman’s contract with Worldwide ended in September 2002. 1d. 142. Sheleft Worldwideto
pursue graduate studies in Europe. 1d. Worldwide eventudly logt its contract to provide linguists to the
United States military in Guantanamo Bay, Cuba. 1d. 143. After Ededman left to pursue her graduate
studies, Worldwide reassigned Adams to serve as a site manager in Afghanistan. 1d.*

Gavrilovic damsthat Adams sexualy harassed her in December 2002 and January 2003. 1d. 1145.

Adams subjected Gavrilovic to numerous egregious and inappropriate sexud advances while she was
working under his supervison. Paintiff's Additiond SMF 9§ 142; Defendant’s Reply SMF ] 142.
Examples of some of the comments Adams made to Gavrilovic include suggesting that he stay in her hotel
room while she was showering and changing, asking the style and color of the undergarments she was
wearing and saying that if she*ever wanted to get nekid [sic] [she should] et [him] know fire.” 1d. Adams

aso regularly grabbed a her buttocks and thighs while working in the Worldwide work space in Bagram

%1 omit Worldwide's further statement that Remmey told Costa this approximately one month after Worldwide terminated
Adams' contract, see Defendant’s SMF 140, which, as Gavrilovic points out, see Plaintiff’s Opposing SMF 40, isnot
supported by the citation given.

3| omit Worldwide's further statement that Adams was never assigned to work in the same theater as Edelman, see
Defendant’s SMF 41, which, as Gavrilovic points out, see Plaintiff’s Opposing SMF {41, makes no sense as written.
| omit Worldwide' s further statement that in light of Remmey’ s knowledge of Adams’ character, Edelman’s admission
and the fact that she voluntarily left Worldwide to pursue other opportunities, it was appropriate to give Adams a
“second chance” and reassign him to Afghanistan. See Defendant’s SMF 44. | sustain Gavrilovic’s objection that, as
worded, the statement is a conclusory assertion of belief, not astatement of fact. See Plaintiff’s Opposing SMF | 44.

12



and frequently opened the divider to her degping quartersto watch her change despite being told by her to
stop. 1d.®

Gavrilovic left Rumford, Maine for Afghanistan on December 5, 2002. Defendant’s SMF ] 47,
Paintiff’s Opposng SMF 1147. Shewasin Turkey from December 5-7, 2002, then in Uzbekistan from
December 7-19, 2002, then in Afghanistan again from December 19, 2002 to January 1, 2003. Id. She
went to Turkey again from January 1-3, 2003, then to Uzbekistan from January 3-9, 2003, then back to
Afghanistan from January 9, 2003 through March 26, 2003. 1d. On March 26, 2003 sheleft Afghanistan
and traveled to Landstuhl, Germany for gdl-bladder surgery. 1d. She did not return to Afghanistan until
May 5, 2003. Id. Shefindly left Afghanistan for the United States on May 9, 2003. 1d.%*

Gavrilovic wasthe only Worldwide Ste manager present & Bagram Air Basefor gpproximately two
weeks beginning about February 1, 2003. 1d. 48. Accordingto Gavrilovic, shewasessentidly in charge
of Worldwide operations at Bagram during aten to fourteen-day period. 1d. 149. Theten to fourteen
day period when Gavrilovic was the sole Worldwide manager in Bagram was interrupted when Adams
returned for one day on February 19, 2003. Plaintiff’s Additional SMF ] 139; Gavrilovic Dep. at 385
86.% Bishop did not return to Bagram until after February 19. Plaintiff’s Additional SMF §1139; Gavrilovic
Dep. at 387-88. Gavrilovic viewed Bishop as her equal, not someone to whom she would report.
Defendant’'s SMF 9 50; Faintiff’'s Opposing SMF  50. She never complained about any sexud

harassment by Bishop. 1d.

¥ Worldwide admits that Gavrilovic testified as set forth in paragraph 142 but denies that the harassment occurred or that
her testimony is credible. See Defendant’ s Reply SMF §142. | view the cognizable evidence in the light mog favoradleto
Gavrilovic as nonmovant.

¥ Gavrilovic qualifies paragraph 47, see Plaintiff’s Opposing SMF 1 47, noting that these periods of time are only
approximations as stated in her deposition, see Gavrilovic Dep. at 225-30.

% Worldwide denies this statement, see Defendant’ s Reply SMF 1 139; however, | view the cognizable evidence in the
(continued on next page)
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Except for one brief meeting, Adamswas not present a the Bagram Air Base from gpproximately
February 1, 2003 through May 19, 2003. Id. §51.%* Hedid not commit any act of sexua harassment
during this one brief meeting. 1d. Throughout the period of her deployment to Afghanistan, including her
gtaysin Turkey and Uzbekistan, Gavrilovic knew how to contact Worldwide, including, but not limited to,
Remmey and Ellingwood. Id. 52. During atrip through various southwest Asan countries, Gavriloviched
a least one telephone conversation with  Remmey. Id. 1 53.%" Gavrilovic regularly contacted the
Worldwide home officein Rumford, Maine by e-mail and telephone throughout her timein Afghanistan. Id.
154. Sheregularly communicated in this fashion with the Worl dwide home office from February 1, 2003
through March 19, 2003. Id. Gavrilovic contacted Ellingwood, Remmey and other Worldwide employees
and executives at the Worldwide home office throughout her time in Afghanigtan. 1d. 1 55.

Gavrilovic never complained to anyone at Worldwide of any sexud harassment by Adams or
anyone e'se from the time she was deployed to Afghanistan through the time she left Afghanistan on or
about March 26, 2003. 1d. 1 56. She left Afghanistan on March 26, 2003 to seek medical treatment at a
United States military medica facility in Landstuhl, Germany, for a gdl-bladder problem. 1d. Bishop
accompanied her to Landstuhl. 1d. Prior to her gall-bladder surgery on March 31, 2003, Gavrilovictold
Bishop about some of Adams aleged harassing conduct. 1d. 57.% Gavrilovic viewed Bishop as her
“equal”; he was not her boss and did not have a higher position in Bagram or with Worldwide. Id. §58.
Gavrilovic did not ask Bishop to tell anyone about, or do anything with, theinformation shegavehim. 1d.

59. Shetold Bishop that shewould complain to Costaand Remmey together about Adams' conduct when

light most favorable to Gavrilovic as nonmovant.

¥ Gavrilovic qualifies this statement, see Plaintiff’s Opposing SMF 1 51, noting that the one brief meeting with Adamsto
which Worldwide refers took place on February 19, 2003, see Gavrilovic Dep. at 383-85.

¥ My recitation reflects Gavrilovic’s qualification.
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they arrived in Bagram. 1d.* Gavrilovic knew Remmey to be someonewho could get resultswhenit came
to issues of sexud harassment. 1d. §29. Gavrilovictetified that shedid not fed she had sufficient privacy
to complain to Worldwide about Adams viatelephone and did not fed comfortable sending her complaint
viae-mal. 1d. §30. Shedid not trust any communicationsthat she might maketo Worldwideto betreated
confidentidly except through one-on-one conversations in person. Plaintiff’s Additiona SMF ] 126;
Defendant’ sReply SMF 11126. Gawrilovic wished to convey her complaintsregarding Adams' behavior to
Cogta, but only with Remmey present because she had confidence in Remmey. 1d.%°

Gavrilovic never complained to Ellingwood about any sexud harassment by Adams. Defendant’s
SMF 1 61; Plaintiff’ sOpposing SMIF §61. She never complained to Jamie Williamson, avice-presdent of
Worldwide with whom she was acquainted, who was available by telephone and e-mall, of any sexud
harassment by Adams. 1d. §62. She never complained to Costaabout any sexua harassment by Adams.
Id. 63. Shedid not complainto Remmey about any sexua harassment by Adamsuntil May 6, 2003. 1d.
11 64.** Therewasnothing Remmey could have done to prevent the alleged sexua harassment becauise he
did not know anything about it prior to May 6, 2003. 1d. 165.* Therewasnothing Ellingwood could have
doneto prevent the aleged sexud harassment because he did not know anything about the problem. 1d.

66. Therewas nothing Worldwide could have done to prevent the dleged sexuad harassment because the

¥ My recitation incorporates Gavrilovic’s qualification.

¥ My recitation incorporates Gavrilovic's qualification.

“O\Worldwide admits that Gavrilovic testified as reflected in paragraph 126 but denies the statement on the basis that her
beliefs were unreasonable. See Defendant’s Reply SMF 1126. Nonetheless, | view the cognizable evidencein the light
most favorable to Gavrilovic as nonmovant.

! Gavrilovic qualifies this statement, see Plaintiff’s Opposing SMF ] 64, asserting that while she did not specifically
mention Adams by name or state the nature of the problem, she told Remmey by phone or email while she was in
Afghanistan that she had awork-related problem she would discuss with him in the future, see Remmey Dep. a 105-07.
“2 My recitation incorporates Gavrilovic’s qualification.
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company did not know anything about the problem. Defendant’s SMF 67, Remmey Dep. at 110, 121-
23.%

When Gavrilovic spoke to Remmey about Adamsfor thefirst time on May 6, 2003, Remmey told
Gavrilovic that Eddman had previoudy complained to Worldwide of sexud harassment by Adams.
Defendant’s SMF | 68; Plaintiff’s Opposing SMF 1 68. Remmey told Gavrilovic that Edelman had
complained by e-mail to Ellingwood. Id. Remmey told Gavrilovic that Worldwide had removed Adams
from Edelman’s work environment following her complaint of sexua harassment againgt him. 1d. § 69.*

Approximately two days after his discusson with Gavrilovic, on or about May 8, 2003, Remmey
worked on acomputer termind at the Bagram Air Basesite. 1d. §70. At Bagram, every person had hisor
her own password to get into the computer system. Id. § 71. Individuas were expected to log off the
computer when done, dthough it was not unexpected that personsworking literdly side-by-9decould share
each other’ s screen whileworking in proximity together. 1d. The computer system had shared files, where
severd people could be expected to access documents, as well as persond foldersthat were expected to
be accessble only by use of an individud’ s password. 1d. Documents deleted from one’ spersonal folder
would go to the individud’s persond recycdle bin, dso accessble only by usng the author’s individud
password. 1d.*

While examining the contents of Afzd’ scomputer recyclebin prior to ddeting them, Remmey found

two documentsthat purported to be an exchange of e-mailsamong anumber of individuasassociated with

* Gavrilovic purports to deny this statement; however, she relies on the fact that she told Bishop about the harassment
whilein Germany. See Plaintiff’s Opposing SMF §67. Itisnot clear whether Bishop was an “employee” of Worldwide. In
any event, Gavrilovic concedes that, to her knowledge, Bishop did not impart any of the content of her statements to
senior Worldwide management. Seeid. Thus, she does not effectively controvert the underlying statement.

*“ My recitation incorporates Gavrilovic’ s qualification.

* Gavrilovic purports to qualify paragraph 71, see Plaintiff’s Opposing SMF  71; however, her qualification is not
(continued on next page)
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Worldwide. 1d. §72.*° Remmey read the two documents he foundin the recycle bin, ashared file on the
company’ scommon desktop accessibleto al membersof Worldwide' smanagement. 1d. §74.* Rammey
dtered the format and content of the two documents. 1d. § 75.% Remmey merged five e malsinto a
composite document. Id. § 77.* He deleted and destroyed the origina documents he had found in the
recycle bin after he edited the documents. Id. § 78. On May 8, 2003 Remmey sent Costa an e-mal
forwarding the new document he had created from the recycle bin. 1d. § 79. In that e-mail, Remmey
complained about the comments made about Gavrilovic and about the conduct of others deployed in
Afghanistan, but did not mention Adams aleged sexud harassment of Gavrilovic. 1d.*

The purported e-mail containing the term “Bagram Fuck Toy” (“BFT”) condtitutes the sole basis
for Gavrilovic's defamation dlam. 1d. 189. Afzd was the originator of the e-mail report containing the
reference to Gavrilovic as the BFT. Plaintiff's Additiond SMF ¥ 132; Costa Dep. at 174-78.>" When
Costaread the BFT referenceto Gavrilovicin the e-mail exchange among Worldwide s managers, hewas
upset by the vulgarity of the remark. Plaintiff’s Additiond SMF ] 140; Defendant’s Reply SMF ] 140.

Cogtaimmediately instructed Worldwide vice- president Williamson to prepare a counsding statement for

supported by the citation provided and is on that basis disregarded.

“ Gavrilovic qualifies this statement, see Plaintiff’s Opposing SMF { 72, asserting that Remmey was examining the
contents of Afzal’srecycle bin prior to deleting entries that he, Remmey, had made, see Remmey Dep. at 113-15.

“" My recitation incorporates Gavrilovic’s qualification.

“8 Gavrilovic qualifies this statement, see Plaintiff’s Opposing SMF 75, asserting that Remmey del eted theheadersof the
individual emails, which indicated to whom and from whom they were sent, as well as the “little arrowheads,” or
“carrots,” in order to “clean up” the documents he was compiling but he did not del ete any of the substantive content
from the body of the e-mails themselves, see Remmey Dep. at 328-29.

** My recitation incorporates Gavrilovic’s qualification.

* My recitation incorporates Gavrilovic’s qualification.

*1 Worldwide objects that Gavrilovic’s citations to deposition testimony of Costaand Ellingwood do not support the
statement made and that her citation to her own deposition testimony is inadmissible because not based on personal
knowledge or other foundation. See Defendant’s S/JReply 1132. Costa describes corrective action taken agang Afza
asaresult of use of the phrase BFT. CostaDep. at 174-78. Thus, histestimony adequately supports the statement that
Afzal wasits originator.

17



Afza regarding use of such avulgar phrase in e-mail traffic. 1d.°% Whileworking Afghanistan, Gavrilovic
admittedly engaged in sexud relations with a United States Army sergeant, which she characterized asa
“monogamous’ relationship. Defendant’s SMF 1 90; Plaintiff’ s Opposing SMF 90

Remmey told Costa about Adams sexudly harassng behavior of Gavrilovicinatelephonecdl to
Cogtaon May 8, 2003. Plaintiff’'s Additiona SMF 127, Remmey Dep. at 140-42. Inane-mail sent a
virtudly the sametime, Remmey stated that he would spesk to Costafurther about personnel maiterswhen
he saw him. Plaintiff’ s Additional SMF 1 127; Remmey Dep. at 144-45.>" Costa, by meansof adirective
to Williamson, ordered Gavrilovic back to the United States after Remmey forwarded the emall
compilation to Costaon May 8, 2003. Plaintiff’s Additional SVIF 128; Defendant’ s Reply SMF 4/ 128.
On the same date, Costa directly ordered Remmey to return to the United States. 1d.>

Before leaving Afghanistan, Remmey printed out the combined document he created from the
documentshefound in Afzal’ srecycle bin and showed it to Gavrilovic on May 8, 2003. Defendant’sSMF
1 82; Fantiff’s Opposng SMF T 82. Upon seeing the document created by Remmey, Gavrilovic
telephoned Worldwide s home officein Rumford and asked to spesk to Costa. 1d. 183. She spokewith
Cogta sassgtant, Brenda Eggert, and to Williamson. 1d. During that telephone call shedid not mention any
aleged sexud harassment by Adams. 1d. It took gpproximately ten minutes for Gavrilovic to look for a

telephone, locate it, make the telephone call to Rumford, spesk with Costa s assistant and Williamson and

%2 | omit Gavrilovic'sfurther statement that “ Ellingwood considered the email characterization of Gavrilovic a‘ problem,”

Plaintiff’s Additional SMF 1 140, which, as Worldwide points out, see Defendant’ s Reply SMF 1 140, is not supported by
the citation given.

%% | have omitted the first sentence of paragraph 90, see Defendant’s SMF 1 90, sustaining Gavrilovic’ sobjection that itis
argumentative, see Plaintiff’s Opposing SMF  90.

* Worldwide denies this statement, see Defendant’ s Reply SMF {1 127; however, | view the cognizable evidencein the
light most favorable to Gavrilovic as nonmovant.

% Worldwide qualifies paragraph 128, see Defendant’s Reply SMF ] 128, asserting that Costa had received complaints
about Gavrilovic's performance and that he was concerned about improper accessto confidential information by Remmey,

(continued on next page)
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conclude the cdl. Id. Williamson ordered Gavrilovic to return to the United States immediately without
permitting her to spesk directly to Costa. Plaintiff’s Additional SMF  129; Defendant’s Reply SMF |
129.° Prior to May 8, 2003 Costa had received no complaints of job nonperformance or poor
performance by Gavrilovic from any subordinate other than Afzal. Id. 130.>" Ellingwood, director of
Worldwide sinternationa operationsat that time, had no complaints about Gavrilovic' sjob performancein
Bagram. Pantiff’ sAdditional SMF ] 131; Deposition of Kevin Ellingwood (“Ellingwood Dep.”), Tab | to
Bede Aff., at 60.>

When Gavrilovic was ordered back to the United States by Costa, through Williamson, on May 8,
2003, Worldwide, not Gavrilovic, pad for thecivil parts of theflight from Afghanistan to the United States.

Maintiff’s Additiond SMF 1 121; Defendant’s Reply SMF ] 121.

Remmey met with Cogtain Rumford, Maine on or about May 13, 2003. Defendant’ sSMF 81,
Paintiff’s Opposng SMF  81. Prior to that meeting Remmey prepared areport titled “ Assessment of
Corporate Problemsin Theatre.” 1d. Thereport concerned Remmey’ s observationsthat concerned [ him
in Afghanistan.” 1d.*® Remmey did not mention Adams’ aleged harassment of Gavrilovicin hisreport, nor

did he mention it during his meeting with Cogta. Id.

see Costa Dep. at 177-80.

% Worldwide objects that Gavrilovic's statement that Williamson did not permit her to speak directly to Costa s not
supported by the record citation given, see Defendant’s Reply SMF  129; however, the objection is overruled.
Worldwide otherwise qualifiesthe statement, asserting that Williamson ordered Gavrilovic back to the United Statesto
“bring her back and sort all thisout.” Seeid.; CostaDep. at 178.

*" Worldwide qualifies this statement, see Defendant’s Reply SMF ] 130, asserting that Costa testified inthecited portion
of the record that he had not received any reports of job nonperformance by Gavrilovic “to [his] recollection[,]” Costa
Dep. at 178.

* Worldwide denies this statement, see Defendant’s Reply SMF  131; however, | view the cognizable evidencein the
light most favorable to Gavrilovic as nonmovant.

* My recitation incorporates Gavrilovic’s qualification.
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The sole document that formsthe basis of Gavrilovic’' sdefamation and fdse-light damswasdtered
by Remmey. 1d. 185. Remmey destroyed the original documents upon which the composite document
now relied upon by Gavrilovic is purportedly based, after he merged and edited them. 1d.° Thereexigsno
direct evidence that the actual e-mals were ever shown to anyone other than Ellingwood. Defendant’s
SMF { 87; Costa Dep. at 169-73.%

The document crested by Remmey from the two documents he claimed to have seen in Afzd’s
recycle bin purports to condtitute areport by Afza to Ellingwood on how to employ Freshta Panjshiri, the
person Ellingwood and Afzal anticipated would replace Gavrilovic as assstant Site manager at Bagram.
Defendant’ sSMF 1/ 88; Plaintiff’s Opposing SMIF §188. It further expresdy purportsto constitute areport
to keep Ellingwood apprised of the status of activity in the theater. 1d. The composite document also
indicatesthat certain Worl dwide managers contemplated removing Gavrilovic from the Bagram Site prior to
Worldwide having received any complaint by Gavrilovic abou the dleged sexud harassment by Adams.
Id. 191. Thedocumentswere created no later than May 1, 2003, before Costa, the person who decided
to remove Gavrilovic from the theater, had any knowledge of her complaint. 1d.%? Panjshiri isawoman
who wasdeployed in Bagram on the hed s of Gavrilovic’ sdeparture, and sheeventually replaced Adamsas
gte manager of the Bagram Air Basefor Worldwide. 1d. 192. Panjshiri eventualy became Worldwide' s

regiond director for the entire Southwest Asan theater. 1d. 1 93.

% | omit Worldwide's statement that Gavrilovic admittedly does not know and has no basis for believing that the
purported e-mails were truly published to anyone, see Defendant’s SMF 86, which Gavrilovic disputes, see Plaintiff's
Opposing SMF 1 86; Gavrilovic Dep. at 405-06, 409-12.

® Gavrilovic purports to deny this statement; however, her assertion that Ellingwood admitted originating the e-mal on
the first page over his e-mail signature sheds no light on the question whether anyone else actually viewed them. See
Plaintiff’s Opposing SMF 1 87. Hence, shefailsto controvert the underlying statement.

% My recitation incorporates, in part, Gavrilovic's quaification. See Plaintiff’s Opposing SMF §91. Shefurther qualifies
this paragraph by asserting that there is no evidence of Costa’s position on this proposed personnel realignment as of

May 1, 2003, and only Costa made important company decisions of thiskind. Seeid.; Remmey Dep. Exh. 8, Tab L to
(continued on next page)
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Worldwide expressed concern to Gavrilovic that someone had apparently gained access to what
appeared to be confidentiad e-mails. I1d. 194. According to Gavrilovic, Afzd, the purported sender of the
dleged e-mails, was defensve and embarrassed that she had seenthem. 1d. Worldwidesent Gavrilovican
e-mail asking for her account of how she saw e-mails communicated between Afzd and Ellingwood. 1d.
95. Worldwideinformed Gavrilovic of an available pogtion in Irag following her remova from Bagram, but
made clear that it would not offer her the position unless and until she provided an explanation of how she
gained accessto the purported e-mails. 1d. 1 96. Gavrilovic refused to provide the requested explanation.
Id. §97.%

Worldwide duly reported the termination of Gavrilovic's placement in Bagram effective May 8,
2003 to DSS. Id. 1 100.** Worldwide did not communicate any derogatory information regarding the
termination of Gavrilovic's placement in Afghanigtan. 1d. J101. Therewasnothing preventing Gavrilovic
from reacquiring her security clearance if she was placed in another position. 1d. 1 102.% Worldwide
terminated her security clearance upon termination of her subcontract on or about May 9, 2003. 1d.%°

Gavrilovic recaived the same sarting sdary asother Ste mae managers deployed by Worldwidein

theater. Defendant’s SMF ] 103; Affidavit of Larry Costa (Docket No. 37) 1 6-7.%” Worldwide paid

Vrountas Aff.; Ellingwood Dep. at 33.

% | omit the second sentence of paragraph 97, which Gavrilovic disputes. See Plaintiff’s Opposing SMF {97.

& Worldwide does not explain what “DSS” stands for. | omit paragraphs 98 and 99, which Gavrilovic disputes. See
Plaintiff’s Opposing SMF 11 98-99. Gavrilovic qualifies paragraph 100, see Plaintiff’s Opposing SMF 100, asserting that
the government’ s security-clearance termination form states that termination of her security clearance was initiated by
Worldwide on May 9, 2003, see Costa Dep. at 180-83, Costa Dep. Exh. 14, attached to Costa Dep.

% | omit Gavrilovic's statement that asaU.S. citizen, she could not have worked on a contract in Irag without a security
clearance, see Plaintiff’s Additional SMF 1 133, which is unsupported by the citations given.

% | omit the balance of paragraph 102, which Gavrilovic disputes. See Plaintiff’s Opposing SMF  102.

¢ Gavrilovic purports to deny this statement, see Plaintiff’s Opposing SMF { 103; however, | sustain Worldwide's
objection that her denial is grounded on inadmissible hearsay (namely, her testimony regarding what Afzal and Bishop
told her about their starting salaries). See Defendant’s Reply to Plaintiff’s Opposition to Defendant’s Motion for
Summary Judgment (“ Defendant’ s S/J Reply”) (Docket No. 51) at 3. While Gavrilovic objects, in response to Worldwide' s
paragraph 104, that the Costa affidavit upon which Worldwide relies should be stricken because it is unsigned, see
(continued on next page)
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Gavrilovic $5,375 a month, to start, as an assstant sSte manager in Bagram. Defendant’s SMF § 104,
Gavrilovic Dep. a 269. Worldwide gave her arate increase to $6,125 per month after less than three
monthsin theater. Defendant’s SMF ] 105; Plaintiff’s Opposing SMF 1 105.

Before the end of the year 2003 Panjshiri became Worldwide sregiond director of dl southwest
Ada operations. 1d. § 106. In addition, Worldwide's regiond director for theeter operations in Irag
through 2004 was a woman. 1d. Three of the eight department heads in the Rumford home office are
women. |d. There have been times when women have had even a greater role in the management of the
company, with women heading the security, finance, travel and operations departments in Rumford. 1d.
Worldwide has women serving as department heads for departments covering security, finance, travel and
purchasng. Id.

Theindependent subcontractor agreement does not require Worldwideto pay Gavrilovic' smedica
bills. 1d. 107.%® Gavrilovic would have obtained the medica trestment in issuie even if she believed that
Worldwide never promised to pay for it. Id. §109.%° Gavrilovic’ sdirect medica expensssincurred at the
United States military hospitd in Landstuhl totaled $1,098.80. Plaintiff’s Additiond SMF § 134; Costa
Dep. Exh. 15, attached to CostaDep.” Gavrilovic' smedica billshavenot been paid. Plaintiff’ sAdditional

SMF 1 135; Gavrilovic Dep. at 232-33.

Plaintiff’s Opposing SMF { 104, she does not tender the same objection in response to paragraph 103, seeid. 1 103.
Hence, she does not successfully controvert paragraph 103.

% Gavrilovic purports to qualify this statement, see Plaintiff’s Opposing SMF {107, but her point is not well4skenandis
on that basis disregarded.

% | omit paragraph 108, which Gavrilovic disputes. See Defendant’s SMF  108; Plaintiff’s Opposing SMF { 108.

Gavrilovic qualifies paragraph 109, see Plaintiff’s Opposing SMF 109, stating that (i) her condition was serious enough
that she would have had to have surgery with or without insurance, see Gavrilovic Dep. at 242-43, (ii) she insisted on
obtaining a commitment directly from Costathat Worldwide would pay her medical bills and was not satisfied to have that
representation from Remmey alone, seeid. at 241-42, and (iii) Costa specifically authorized Worldwide' s payment of her
medical billsfor her hospitalization and surgery in Landstuhl, Germany and related expenses, see Costa Dep. at 185-88.
| have corrected an apparent typographical error in Gavrilovic’'s statement. While she states that these expenses
(continued on next page)
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Gavrilovic identified essentialy four types of conduct thet resulted in her alleged severe emotiond
distress. Defendant’s SMF ] 110; Faintiff’s Opposing SMF 1 110. They are (i) bdittling trestment by
Cogta and Afzd, (ii) harassment by Adams, (iii) the e mal exchange between Worldwide and the Ste
managers in Bagram, and (iv) her termination of employment. 1d. While Gavrilovic tedtified thet Sewas
depressed, unfocused, unable to deep, performed poorly in her dally life and lost twenty pounds to bring
her weight to 115 pounds, she also admitted that she did not need to seek treatment from a doctor or
recaeive medication. Defendant’s SMF  111; Flantiff’ sInterrog. Ans. at 12-13, 13.72

[11. Analysis

Gavrilovic dleges employment discriminationin violaion of both Title V11 of the Civil Rights Act of
1964 as amended (“Title VII”), 42 U.S.C. § 2000e-5(c) (Count I), Complaint 1Y 32-40, andthe Maine
Human RightsAct (“MHRA”),5M.R.SA. 84551 et seq. (Count V), id. 148-56, retdiatory discharge
inviolaion of TitleVII (Count I11),id. 11 43-47, defamation (Count V1), id. 1{ 59-66, defamation per se—
imputation affecting professon (Count V1), id. 1 67-75, defamation per se — imputation of sexua
misconduct (Count V1I1), id. 11 76-84, invasion of privacy and false-light publicity (Count IX),id. 1 85-
91, negligent infliction of emotiond distress (“NIED”) (Count X), id. 11 92-95, intentiond infliction of

emotiona distress (“I1ED”) (Count XI), id. §196-99, and breach of contract (Count XI11),id. {1 102-14.

totaled $1,098.88, the underlying materials make clear that they totaled $1,098.80. W orldwide both denies and objectsto
paragraph 134 on the basisthat Gavrilovic herself testified she had not paid any of her medical expenses and thus she did
not “incur” them. See Defendant’s Reply SMF {134; Gavrilovic Dep. at 231-33. The objectionisoverruled. | do not
construe Gavrilovic to be stating that she personally paid the expendituresin question, but rather merely to be setting
them forth.

" Worldwide purports to qualify this statement, see Defendant’ s Reply SMF § 135; however, its qualificationismorein
the nature of adenial. Inasmuch as| must view the cognizable evidence in the light most favorable to Gavrilovic as
nonmovant, | disregard the purported qualification.

"2 Gavrilovic purports to deny this sentence, see Plaintiff’s Opposing SMF 1 111; however, her assertion that she stated in
her interrogatory answers that she knew the source of her anxiety and depression and did not need someoneto tell her
does not controvert the underlying statement. | omit the second sentence of paragraph 111, which Gavrilovic disputes,
(continued on next page)
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She dso seeks punitive damages pursuant to Title VI and 42 U.S.C. § 1981 (Count 11),id. 1141-42, the
MHRA (Count V), id. 11 57-58, and the common law (Count X11), id. 1 100-01.

Worldwide seeks summary judgment as to:

1 Counts |-V on the basis that Gavrilovic was an independent contractor, not an employee.
See Defendant’s S Motion at 3-8.

2. Counts|-V onthebasisthat Gavrilovic faled to take advantage of preventive or corrective
opportunities available to her, and Worldwide took reasonable steps to prevent and promptly correct
dleged harassment. Seeid. at 8-14.

3. Count I11 on the basisthat Worldwide did not retdiaeagaingt Gavrilovicfor complaining of
harassment. Seeid. at 15-16.

4, Counts I-V to the extent based on disparate treatment in pay and opportunities because
there exists no evidence of discrimination in those areas. Seeiid. at 16.

5. Counts VI-VII11 on the bases that there is no evidence that anyone who received theBFT
satement understood it in adefamatory sense and, in any event, it condtitutes protected opinion. Seeid. at
16-19.

6. Count 1X on the basis that the statement was not “publicized.” Seeid. at 19-20.

7. Counts X and XI on the bass that there is no evidence that Gavrilovic suffered severe
emotiona distress as a result of Worldwide' s conduct. Seeid. at 20-22.

8. Count X on the basis that Worldwide had no duty to Gavrilovic. Seeid. at 22.

and the third sentence, with respect to which | sustain her objection that it is conclusory and argumentative. Seeid.
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0. Counts XI and X1l on the basis that Worldwide' s aleged actions were not intentiond,
extreme or outrageous. Seeid. at 23-27.

10. Count X111 on the basisthat Worldwide did not breach the December Agreement. Seeid.
at 27-28.

For the reasons that follow, | recommend that the court grant summary judgment asto (i) Counts
IX-XII and (ii) Counts I-V only to the extent based on disparate trestment in pay and opportunities, and
that Worldwide' s motion otherwise be denied.

A. Employeev. Independent Contractor

| turn firgt to Worldwide shid for summary judgment asto Counts|-V onthebassthat Gavrilovic
was an independent contractor. The parties agree on thismuch: that (i) whether a person qudifiesasan
employee or an independent contractor for purposes of Title VII isa question of federd law, (ii) Mane
courtslook to Title VIl casdlaw in congtruing the MHRA, and (iii) for purposes of both Title VII and the
MHRA, Gavrilovic must demonstrate that she was an employee rather than an independent contractor to be
entitltedtordief. Seeid. at 3-4 & n.2; Fantiff’ sOpposition to Defendant’ sMotion for Summary Judgmernt,
etc. (“Paintiff’s §J Oppostion”) (Docket No. 45) at 3.

Worldwide argues that the December Agreement, which Gavrilovic admittedly Sgned and has
testified governed the terms of her relationship with Worldwide, makes clear that she was a subcontractor
and isdispogitive of theissuefor purposesof Title VIl and the MHRA. See Defendant’' sS/JMotion at 4-
5. Alternativdy, it contends that Gavrilovic readily can be perceived to have been an independent
contractor when viewed through the lens of the so-cdled “common law agency tes.” Seeid. at 5-8.
Gavrilovic rgoins— correctly — that pursuant to the controlling commont law agency test, acontract such as

the December Agreement is not examined in isolation; rather, the existence of such adocument is one of
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severd factorsrdevantto andyss. See Plaintiff’ s S JOppodtion at 6-7; Alberty-Véezv. Corporacionde
Puerto Rico para la Difusion Pdblica, 361 F.3d 1, 6-7 (1t Cir. 2004). As the Firgt Circuit has
explained:

Under the common law test, a court must consider the hiring party’s right to control the

manner and means by which the product isaccomplished. Among other factorsrelevant to

thisinquiry arethe skillsrequired; the source of the instrumentaities and tools; thelocation

of the work; the duration of the relationship between the parties; whether the hiring party

has the right to assign additional projectsto the hired party; the extent of the hired party’s

discretion over when and how long to work; the method of payment; the hired party’ srole

in hiring and paying ass stants;, whether thework is part of theregular business of the hiring

party; whether the hiring party isin business, the provision of employee benefits, and the tax

trestment of the hired party.

The test provides no shorthand formula or magic phrase that can be gpplied to find the

answer, . . . dl of the incidents of the relationship must be assessed and weighed with no

onefactor being decisve. However, in most Stuations, the extent to which the hiring party
controls the manner and means by which the worker completes her tasks will be the most
important factor in the andyss.
Alberty-Vélez, 361 F.3d at 7 (citationsand internd punctuation omitted). AstheLaw Court has observed
in the context of explicating itssmilar test, “ The right to control the * detals of the performance,” presentin
the context of an employment reationship, must be distinguished from the right to control the result to be
obtained, usualy found in independent contractor relaionships” Legassie v. Bangor Publ’g Co., 741
A.2d 442, 444 (Me. 1999).

Summary judgment in favor of a defendant on thisissue is gppropriateif “it is clear, based on the
parties entire relationship, that a reasonable fact finder could only conclude that [the plaintiff] was an
independent contractor.” Alberty-Vélez, 361 F.3d at 10-11. The cognizableevidence, construedinthe
light most favorable to Gavrilovic, does not make clear that a reasonable fact finder could only decidein

favor of Worldwide on thispoint. Severd factors do indeed weigh initsfavor: (i) it was not the source of

the mgority of ingrumentdities and tools used on the job (most of which were provided by the United
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States military), (ii) per the December Agreement, Gavrilovic did not receive employee benefits, (iii) perthe
December Agreement, she was treated as an independent contractor for tax purposes, (iv) per the
December Agreement, shewas paid every thirty dayswhile, by contrast, per Mainelaw employeesmust be
paid at least every sixteen days, see 26 M.R.SA. § 621-A(1), and (iv) the December Agreement had a
one-year term (from December 1, 2002 to November 30, 2003).

Nonetheless, one viewing the evidence in the light most favorable to Gavrilovic could discern
severd factors collectively weighing heavily in her favor: (i) rather than being hired for her specid Kills, as
shewasin her prior role aslinguist, shewas essentidly hiredto work in Afghanistan asajunior manager, on
the bottom rung of achain of command extending from herself and her colleague Bishop to Afza and then
to Adams, and shereceived sometrainingin how to perform that job prior to departing for Afghanistan, (i)
the work she did was an integrd part of the business of Worldwide: the provision of linguiststo clients,
induding the United States military, (i) Worldwide had made a longstanding practice of tregting ts
Rumford-based managersas* employees’ and its on-ste managers (in places such asK osovo, Uzbekistan
and Afghanistan) as “independent contractors’ — adidinction seemingly driven largdy, if not entirdy, by
physicd location and margindly, if a dl, by job responsibilities, (iv) Worldwide provided some of thetools
and indrumentdities of Gawrilovic's job, including certain clothing it deemed appropriate for the harsh
wegther in Afghanistan, a lgptop and a matrix (form) to be used by on-ste managers, (v) Gavrilovic
provided no tools or instrumentalities for her work, apart from outerwear that she deemed appropriate for
Afghanigtan but Worldwide did not, (vi) when the Bagram dte was short-gaffed, Gavrilovic took on
additiond duties, and (vii) while Gavrilovic recaived linguist assgnments and ingructionsfrom the military,

she dso interacted with the Rumford home office on adaily bas's, sending required reportsin a prescribed
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format, seeking direction on innumerable questions related to the roster of linguists and receiving and
carrying out instructions from Rumiford on issues such as linguist pay, expenses and security.

In short, areasonable trier of fact, viewing the evidence in the light most favorable to Gawrilovic,
could conclude that Worldwide exercised sgnificant control (albait from a great distance) over her work
product and the manner in which her dutieswere performed. Compare, e.g., Alberty-Vélez, 361 F.3d at
7-9 (severd factorsweighed in favor of dassfying plantiff televison actress asindependent contractor of
televigon gation, including fact that actress postion was skilled pogtion requiring tdent and training not
availableon job; plaintiff provided tools, instrumentaitiesto perform work; televison station could assgnno
work other than that specificdly identified in contract; plaintiff was paidalump sum per episodeand only for
episodes actually filmed; station provided no benefits, and both parties treated plaintiff for tax purposesas
independent contractor). Worldwide accordingly fdls short of demondrating its entitlement to summary
judgment on this basis with respect to CountsI-V.

B. Faragher/Ellerth Defense

Worldwide next dternatively invokes the so-caled Faragher/Ellerth defense as a basis for
summary judgment with respect to Counts|-V. See Defendant’s S)JMotion at 9 (citing Burlington Indus,
Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of Boca Raton, 524 U.S. 775 (1998)).

“As a generd rule, an employer is vicarioudy liable for an actionable hostile work environment
created by a supervisor.” Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 20 (1st Cir. 2002).

Nonetheless, in cases in which no “tangible employment action” has been taken, an employer may yet

™ The weight of the fact that the December Agreement repeatedly referred to Gavrilovic as a“ subcontractor” islessened
by Gavrilovic'sevidence that (i) Worldwide lacked aform of employment (versusindependent contractor) agreement, and
(ii) the agreement erroneously described Gavrilovic'sjob as alinguist when in fact she wasto work as an assistant Ste
manager.

28



escape such vicarious liability by means of the Faragher/Ellerth affirmative defense. Seeid. at 20-21 &
n.3. Asthe Firg Circuit has darified:

The Faragher/Ellerth affirmative defense has two necessary e ements, and the employer

bears the burden of proof as to both. First, the employer must show that it exercised

reasonable care to prevent and correct promptly any sexudly harassing behavior. That

requirement typically is addressed by proof that the employer had promulgated an anti-
harassment policy with a complaint procedure. Second, the employer must establish that

the plaintiff employee unreasonably failed to take advantage of any preventive or corrective

opportunities provided by the employer or to avoid harm otherwise. That prong isusudly

addressed by proof that the plaintiff unreasonably ignored an established complaint
procedure.
Id. at 20-21 (citations, footnote and internal punctuation omitted).

Worldwide posits that inasmuch as Gawrilovic (i) knew how to complain to Worldwide about
aleged sexua harassment, (i) knew from her own past experiencethat Worl dwide would take swift action
to prevent and correct such behavior, (iii) contacted Worldwideregularly during her timein Afghanistan but
(iv) never complained to Worldwide about Adams dleged sexud harassment until May 2003, after she
dready was dated to leave Afghanigtan, it meets both prongs of the defense. See Defendant’ s S/ JMotion
at 9-10. | agree with Gavrilovic, see Plaintiff’ sS/JOpposition at 11- 16, that sheraisestriableissues asto
both prongs.

Turning to thefirgt prong, Worldwide assertsthat itshandling of Edeman’ s complaint about Adams
and Gavrilovic'scomplaint about Todorovski underscores the reasonableness of itsresponseto complaints
of sexud harassment. See Defendart’s S'JMotion at 11, 13-14. It contendsthat it cannot be faulted for
any derdiction of duty with respect to Gavrilovic's complaints about Adams (or, worse, be accused of

retdiating againg her for making such complaints) because it was completdy unaware of them until after it

decided to withdraw her from Afghanistan. Seeid. at 10.
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Worldwide adduces no evidence that it had in place an anti-harassment policy with a complaint
procedure — the type of evidence that the First Circuit has sated “typicdly” discharges an employer’s
burden of proof asto the first Faragher/Ellerth prong. See Marrero, 304 F.3d at 20. Nor isthereany
evidencethat Worldwideingtituted any sort of companywide training designed to prevent the occurrenceof
sexud harassment, as opposed to smply responding to such complaints in an ad hoc fashion. As
Worldwide points out, the absence of an anti-harassment policy isnat, in itsdf, fatd to invocation of the
Faragher/Ellerth defense. See Defendant’'s §/J Motion at 9; Ellerth, 524 U.S. at 765. However, a
falure to indtitute any preventive measures whatsoever arguably is a default greater in magnitude than the
absence of a stated policy. Nonethdless, even assuming arguendo that an employer in such apodtion
could succeed on the first prong of the defense, Gavrilovic raises materid issues whether Worldwide's
response to her complaints concerning Todorovski and Adams suffices under Faragher/Ellerth.

Gavrilovic says she complained to both Williamson and (eventudly) Remmey about Todorovski’s
conduct. Per her verson of events, Williamson did nothing upon being informed of her complaints apart
from handing her a business card inscribed with a cryptic (and arguably demeaning) saying, and Remmey
was not sent to Kosovo in part for the purpose of addressing her complaints, as Worldwide contends, but
rather learned about them after his arrival.  With respect to Adams, Gavrilovic assarts that Remmey
informed Coda of her sexud-harassment complaint on May 8, 2003. On the same day, Codta (via
Williamson) ordered Gavrilovic back to the United States. On Gavrilovic' sversion of events, atrier of fact
reasonably could infer that while Costawas anxiousto know how she gained accessto the e-malsRammey
had retrieved, he and Worldwide evinced no agpparent concern about the reported sexua harassment by

Adams, about which they did nothing.
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In short, the facts adduced by Gavrilovic, which | must credit for purposes of summary judgment,
do not paint a picture of an employer who exercised reasonable careto prevent and correct promptly any
harassng behavior. Inasmuch as an employer bears the burden of proving both prongs of the
Faragher/Ellerth defense, Gavrilovic' ssuccessin raisng genuineissuesof materid fact astothefirst prong
doomsWorldwide s bid for summary judgment on thisbasis. Nonetheless, | note that with respect to the
second prong, as well, Worldwide fals short of making a persuasive case on the facts viewed in the light
most favorableto Gavrilovic. Worldwide pointsto no established procedure that Gavrilovic was obliged or
encouraged to follow to lodge a sexud- harassment complaint. 1t poststhat Gavrilovic knew full well how
to lodge a complaint that would be swiftly and effectively addressed because she had donesoinregard to
Todorovski, and that she unreasonably failed to do so with respect to Adams. See Defendant’ sS/JMoation
at 10-11. Nonetheless, accepting Gavrilovic's verson of events, she had reason to believe (based on
Cogta's own comments disparaging of women in the workplace and the handling of her Todorovski
complaint) that Worldwide generaly was unreceptive to such complaints and that Remmey was the only
Worldwide senior manager who would take them serioudy and ded with them effectively. She dected,
because of asserted privacy concerns regarding use of telephone and e-mall, to wait to tdl Remmey until
she could do so face-to-face. Worldwide contendsthat the asserted privacy concernswere unreasonable,
pointing out, for example, that for periods of time Gavrilovic wasthe only Worldwide employeein Bagram.

Seeid. at 11. Y, inthe circumstances as portrayed by Gavrilovic —including Worldwide slack of any
officid procedurefor lodging sexud- harassment complaints, Costa stroubling remarksabout womeninthe
workplace and the lack of responsiveness to the Todorovski complaint until Remmey gppeared on the

scene — Gavrilovic's choice to wait to lodge her complaint until she could do so in aface-to-face meeting
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with Remmey cannot be said tohave represented an* unreasonabl e’ failureto take advantage of corrective
opportunities provided by the employer.

Worldwide accordingly fdls short of demongrating its entittement to summary judgment as to
Counts I-V on the basis of the Faragher/Ellerth defense.

C. Retaliation Claim

To sudain a clam of retdidion, a plaintiff must adduce evidence that: “(1) [she] engaged in
protected conduct under Title VII; (2) [she] experienced an adverse employment action; and (3) acausal
connection exigts between the protected conduct and the adverse action.” Gu v. Boston Police Dep't,
312 F.3d 6, 14-15 (1<t Cir. 2002). Worldwide assertsthat Gavrilovic’ sclaim founders onthethird prong
inasmuch as the decision to remove her from Afghanistan predated her complaints about either (i) sexud
harassment by Adamsaor (i) the dlegedly defamatory e-mail exchange. See Defendant’ sS/JMoation at 15-
16. Thisisso, Worldwide posits, inasmuch asthe e-mail exchange, which occurred between April 29 and
May 1, 2003, demongrates that the decison to remove Gavrilovic from Afghanistan had aready been
made as of that time. Seeiid.

Nonethdess, Gavrilovic adduces evidence that (i) prior to May 8, 2003 she had performed her
work in Afghanistan satisfactorily and no one, gpart from Afzd, had criticized that work, (i) only Costahed
authority to make a find decison concerning termination of an employee’s (or contractor’s) work with
Worldwide, and (iii) hisdecison to terminate Gavrilovic' s contract was made no sooner thanMay 8, 2003,
when, through Williamson, he ordered Gavrilovic back to the United States. This decision postdated her
complaints about the e-mails, further, atrier of fact crediting Gavrilovic’ sverson of eventscould infer that it
postdated her complaint about Adams sexud harassment inthat, per Gavrilovic, Remmey informed Costa

of that complaint the same day (May 8, 2003).
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Thus, Worldwide fals short of demongtrating entitlement to summary judgment with respect to

Gavrilovic sretdiation clam.
D. Digparate Treatment in Pay, Opportunities

Worldwide next seeks summary judgment asto Counts| -V of Gavrilovic’scomplaint to the extent
they are predicated on a clam of disparate treatment in pay and opportunities on the basis of lack of
evidence. See Defendant’sS/JMotion at 16. | agreethat she hasfailed to produce admissible evidenceto
sugtain such aclam. Gawrilovic attempted to adduce evidence that she received less pay than her mae
counterparts, see Plantiff's S/J Oppodtion a 20; Plantiff’s Opposing SMF i 103-04; however, |
sustained Worldwide' s hearsay objection to those assertions, see Defendant’ sS/JJReply a 3. Worldwide
accordingly is entitled to summary judgment with repect to Counts |-V to the extent they claim disparate
treatment in pay or opportunities.

E. Defamation Claims

Worldwide next targets Gavrilovic' s defamation clams (Counts VI-VI111), with respect to which it
seeks summary judgment on the dternative basesthat (i) she failed to adduce evidencethat any recipient of
the email exchange understood it in a defamatory sense and, (i) in any event, the offending statement
congtituted protected opinion. See Defendant’sS)JMotionat 16-19. | conclude that Worldwidefdlsshort
of demondrating its entitlement to summary judgment on ether ground.

1. Burden of Proof: Recipients Understanding

Worldwide firs contends that (i) Gavrilovic, as plantiff, bore the burden of establishing that
recipients of the BFT e-mail actudly understood it in adefamatory sense, and (i) because she adduced no
such evidence, Worldwideis entitled to summary judgment with respect to her defamation dlams. Seeid.

at 16-17. For this proposition Worldwide cites Featherson v. Davric Corp., Civil No. 98-41-P-H (D.
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Me. Sept. 23, 1998), in which this court observed: “The question to be determined is whether the
communication is reasonably understood in adefamatory sense by therecipient. . . . It isnot enough that
the language used is reasonably capable of a defamatory interpretation if the recipient did not in fact so
undergand it.” 1d. (quoting Featherson, dip op. at 3).

While it is true, as a genera propostion, that the plaintiff bears the burden of establishing the
defamatory nature of acommunication, see, e.g., Schoff v. York County, 761 A.2d 869, 871 (Me. 2000)
(plaintiff mugt establish, inter alia, that defendant “ made afa se and defamatory statement concerning her”),
Featherson did not hold that a plantiff bears the burden in dl circumstances of proving how a
communication actualy was understood by the recipient(s), see Featherson, dip op. at 2-5. The burden
of-proof issue is more nuanced than Worldwide appreciates.

The Restatement (Second) of Torts provides, in rdevant part: “[T]he plaintiff has the burden of
proving, when theissueisproperly raised, (a) the defamatory character of the communication, . . . [and] (d)
the recipient’s understanding of its defamatory meaning[.]” Restatement (Second) of Torts 8 613(1)
(21977). However, commentary to section 613 daifies

If the communication is ambiguous, capable ether of ameaning thet is defamatory or one

that isinnocent, the plaintiff has the burden of proving that it was reasonably understood in

the sense that would make it defamatory. So too, the plaintiff has the burden of proving

that the meaning that the communication is found to have conveyed to the recipient is

defamatory in character . . .. To stidfy this burden, the plaintiff must first convince the

court that the communication is capable of the defamatory meaning ascribed to it, and he

must then convince the jury that the communication was understood in this defamatory

sense. Thus, when the defamatory character of the communication depends upon extringc

circumgances, the plaintiff must prove both their existence and knowledge of them by the

recipient of the communication.

When, however, the plaintiff proves the publication of language thet is defamatory on its

face, the burden ison the defendant to comeforward with evidence to makeit doubtful that
the recipient so understood it.



Id. cmt. ¢; see also, e.g., Sunward Corp. v. Dun & Bradstreet, Inc., 811 F.2d 511, 519 n.7 (10th Cir.
1987) (“ Technicdly, the requirement that adeclaration must be understood in adefamatory sense gppliesto
al defamation casesand includes both libel per seand libel per quod. For practical purposes, however, the
issuedoesnot often ariseinlibel per secases. For example, wherethereisafasereport of bankruptcy itis
obviously unnecessary to prove that the recipient of the report knows the meaning of the word.”).”

Gavrilovic, in essence, dleged in her amended complaint that theBFT e-mail wasdefamatory onits
face. See Complaint [l 67-84. In that circumstance, as discussed above, Worldwide rather than
Gavrilovic would bear the burden of proof regarding the manner in which recipients of the e-mall actudly
understood it. Yet Worldwide, in seeking summary judgment, Smply assumed (without discussion) that
Gavrilovic would retain the burden of proving the manner n which the communication actudly was
understood. See Defendant’sS/JMotionat 16-17. Inthe absence of any reasoned andyss of thequedtion
whether the BFT e-mall isdefamatory on itsface, Worldwidecannot make apersuasive casefor summary
judgment on the basis of lack of evidence that, at least arguably, it bore the burden to provide.”

What ismore, in welghing whether acommunication is susceptible of adefamatory meaning, acourt

is directed to “take into account dl the circumstances surrounding the communication of the matter

" Expressions that are libelousper quod “require that their injurious character or effect be established by allegation and
proof. They are those expressions which are not actionable upon their face, but which become so by reason of the
peculiar situation or occasion upon which thewords are written.” Black’s Law Dictionary 916 (6th ed. 1990). “To render
words ‘libelous per se,’ the words must be of such character that a presumption of law will arise therefrom that the
plaintiff has been degraded in the estimation of his friends or of the public or has suffered some other loss either in his
property, character, reputation, or business or in his domestic or social relations.” 1d.

™ In Featherson, by contrast, the plaintiff argued that the statements in issue “could reasonably be interpreted” as
defamatory. See Featherson, sip op. at 2. In addition, on summary judgment, the defendant introduced uncontroverted
evidence that everyone who heard the statements treated them asjests. Seeid. at 4. Because the statementsin issue
were ambiguous and/or because the defendant had come forward with evidence that they had been understood asjests,
the plaintiff bore the burden of producing evidence of the recipients’ understanding. Seeid. at 5 (“ If there were some
previously unknown third party who had interpreted the statements as the plaintiff would have them interpreted, that
party or parties should have been identified by the plaintiff by now. Without athird party treating the statements as
defamatory, the plaintiff may have other causes of action, but she does not have a claim for defamation.”).
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complained of as defamatory.” Restatement (Second) of Torts 8 614 cmt. d; seealso, e.g., Schoff, 761
A.2d at 871 n.3 (“Indetermining whether astatement isdefamatory, the statement must beinterpretedinits
context, which includes the entire publication and al extringc circumstances known to the recipient.”).
Worldwide did not seefit, initsstatement of materid facts, to quote the entire e-mail exchange (or eventhe
solitary e-mail) in which the dlegedly defamatory comment appeared. See generally Defendant’ sSMF.
Unfortunately for Worldwide, Gavrilovic chose not to do o, either. See generally Plantiff’ s Additiona
SMF. Thus, to the extent Worldwide means to suggest that the court shouldrule asametter of law that the
BFT comment isambiguous (thereby leaving Gavrilovic with the burden of proving the manner inwhich the
comment actualy was understood), it falsto supply the court not only with reasoned argumentation but o
with sufficient cognizable evidence on which to base such aruling. 1t accordingly falsshort of demondgirating
itsentitlement to summary judgment with respect to Gavrilovic' sdefamation clamson the basis of alack of
evidence concerning the manner in which recipients of the e-mall understood it.
2. Fact v. Opinion

Worldwide dternatively seekssummary judgment with repect to Gavrilovic' sdefamation clamson
the basisthat theBFT comment congtitutes protected opinion. See Defendant’s S JMotion at 17-19. This
gambit fals short for two reasons: (i) as discussed above, Worldwidefallsto provide sufficient context for
assessment of the statement, and (ii) based on the cognizable evidence, a reasonable fact-finder could
conclude that the asserted opinion implies the existence of defamatory facts.

In Maine, “[a] defamation clam requires a Satement — i.e. an assertion of fact, elther explicit or
implied, and not merely an opinion, provided the opinion does not imply the existence of undisclosed

defamatory facts” Lester v. Powers, 596 A.2d 65, 69 (Me. 1991). AstheLaw Court hasobserved, in
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accordance with the so-cdled Caron test (areference to Caron v. Bangor Publ’g Co., 470 A.2d 782,
784 (Me. 1984)):

Although Maine' s common law of defamation does not alow recovery for statements of

opinion aone, deciding whether a statement expressesa“fact” or “opinion” is not aways

an easy task. Our standard looks to the totality of the circumstances: A comment is an

opinion if itis clear from the surrounding circumstancesthat the maker of the statement did

not intend to state an objective fact but intended rather to make a persona observation of

the facts.

Id. a& 71 (citations and internd punctuation omitted); see also, e.g., McCabev. Rattiner, 814 F.2d 839,
842 (1st Cir. 1987) (“[C]ourts have developed the doctrine of congtitutiondly protected opinion into an
examination of the ‘totdity of the circumstances surrounding an dleged defamation. Whilethe casesrefer
liberdly to the opinion/fact digtinction, courts recognize thet these categoriesare only aguide. Depending
upon the context, a statement of fact may be protected while a statement of opinion may not.”) (citetions
omitted).

Worldwide, asthe proponent of summary judgment, bore the burden of enlightening the court asto
thetotality of relevant circumstancesin thiscase. Asnoted above, it did not seefit to quotein its statement
of materid facts the string of e-malls, or even the single e-mail, in which the offending comment appears.
Given that the comment was part of a writing, the verbiage of the e-mail in which it gopearsis critica to
understanding its context. The absence of this evidence, in itsdf, is sufficient reason to rule againgt
Worldwide on this point.

In any event, on the basis of the cognizable evidence, Gavrilovic hasthe better of the argument on
the merits. The parties expend considerable energy arguing whether, with regard to private parties and

private matters, Maine follows the so-cadled Milkovich standard, pursuant to which statements are

protected as opinion unless provably false. Compare Defendant’s S/J Motion at 18, Defendant’s §/J
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Reply at 5 with Plantiff’s S'J Oppostion at 26- 28; see also Milkovich v. Lorain Journal Co., 497 U.S.
1, 19-20 (1990).

Thisis something of atempest in a tegpot inasmuch as the Law Court has made clear that the
Caron standard “comportswith” the test articulated in the Milkovich decison. See Powers, 596 A.2d at
71 n.9. The Caron sandard, in turn, clearly gpplies in Stuations involving privae parties and private
matters. See, e.g., Haworthv. Feigon, 623 A.2d 150, 156 (Me. 1993) (lower court had properly ruled,
in accordance with Caron standard, that there was jury question whether homeowners statement to
prospective tenant regarding general contractor, “I hear you hired the drunk,” congtituted fact versus
opinion). Thus, the Milkovich standard is, at the least, indructive on the question whether, pursuant to
Maine law, the BFT comment congtitutes protected opinion. See, e.g., Levinksy's, Inc. v Wal-Mart
Sores, Inc., 127 F.3d 122, 127 n.2 (1t Cir. 1997) (* Restatement [(Second) of Torts] § 566 seemingly
applies the Milkovich standard to defamation actions regardless of whether the chalenged statements
addressissues of public or private concern. Thisformulation accurately reflects Mane sdefamation law.”)

In deciding whether a defamation defendant is entitled to summary judgment on the basis thet the
datement in issue condtitutes protected opinion, a court must assess whether the “statement could
reasonably be understood by the ordinary person asimplying undisclosed defamatory facty.]” Staplesv.
Bangor Hydro-Elec. Co., 629 A.2d 601, 603 (Me. 1993) (citationsand internd quotation marks omitted).
If so, summary judgment isingppropriate; “the question of whether itisastatement of fact or an opinionwill

be submitted to the jury.” 1d. (citations and internal quotation marks omitted).” | have little difficulty

" Worldwide relies, in part, on Gavrilovic’s admission that the phrase BFT is not capable of objective verification. See
Defendant’s S/ Reply at 6. Nonetheless, “[t]he determination whether an allegedly defamatory statement is a statement
of fact or opinion is a question of law” for the court to decide. Ballard v. Wagner, 877 A.2d 1083, 1087 (Me. 2005)
(citation and internal quotation marks omitted). Gavrilovic's opinion henceisirrelevant.
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concluding that, on the cognizable evidence, Worldwide fals short of showing as a matter of law that the
offending satement condtituted protected opinion. The evidence viewed in the light most favorable to
Gavrilovic paints the following picture:

1 At the time of the sending of the e malls Gavrilovic was an assgant Ste manager for
Worldwide in Bagram, Afghanistan, where Afzal was her immediate supervisor and Adams was Afzd’s
immediate supervisor.  Ellingwood was a Worldwide manager in the Rumford, Maine home office.
Gavrilovic was the sole fema e Worldwide employee in Bagram.

2. Gavrilovic had been doing agood job as ass stant manager; in fact, she had been entrusted
to run Worldwide s Bagram operation by herself for aperiod of ten to fourteen days.

3. Adamshad sexudly harassed Gavrilovic in December 2002 and January 2003, engegingin
such behaviors as regularly grabbing a her thighs and buttocks in the Worldwide workplace.

4, While gationed in Bagram, Gavrilovic had amonogamous sexud relationship with aUnited
States Army sergeant.

5. Afzd sent an emall tha was received, a the least, by Ellingwood, concerning the
replacement (unbeknownst to Gavrilovic) of Gavrilovic by another woman, Freshta Panj shiri.

6. In that e-mail, he referred to Gavrilovic asthe BFT.

| find no definition of the phrase“fuck toy” in the Oxford English Dictionary Online. However, the
noun “fuck” isdefined, inter alia, as“[a]n act of copulation” and “[a] person (usu. awoman) consderedin

sexud termd.]” See http://dictionary.oed.com/cgi/entry/

500905657query  type=word& queryword=fuck& firsd=1& max to show=10& sort type=apha& result

place=1& search id=NOrw-fM9Ven-1125& hilite=50090565. A draft addition aso would define the
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noun “fuck” as*“[a] person who (habitualy) makesamessof things, an incompetent person, ablunderer, a
maladjusted person, amidfit.” Seeid.

Thenoun“toy” isdefined, inter alia, as*[amoroussport, ddlying, toying[,]” “[a] Soortiveor frisky
movement; a piece of fun, amusement, or entertainment; afantastic act or practice; an antic atrick[,]” “[d
thing of little or no value or importance, a trifle; a foolish or senseless affair, a piece of nonsense; pl.

trumpery, rubbish[]” and a “plaything.]” See  http://dictionary.oed.com/cgi/entry/

50255514query  type=word& queryword=toy& firgd=1& max to show=10& sort type=alpha& result

place=1& search id=NOrw-TrOpOM-1364& hilite=50255514.

| agree with Gavrilovic that, in this context, the phrase BFT is reasonably capable of being
construed as something more than a mere offensve vulgarism.  See Plantiff’s §J Opposition a 25;
compare, e.g., Allen v. Echostar Commc’ nsCorp., No. CV-04-0017-JLQ, 2005 WL 1123753, at * 3
(E.D. Wash. May 11, 2005) (phrase “supid bitch” was*an offensve vulgarism” that condtituted a non-
actionable statement of opinion). Specificdly, the phrase in question reasonably can be construed as a
reference to Gavrilovic's sexud conduct and character while in Bagram, precluding summary judgment in
Worldwide' sfavor. Seeid.

The words “fuck” and “toy,” together, reasonably could be understood by an ordinary person as
connating a sexud plaything, both on their face and when viewed in the light of Gavrilovic's particular
drcumstances. Gavrilovic wasthe only femae Worldwide employee in Bagram. She had been subjected
to unwanted sexud attention from Adams, and atrier of fact reasonably could infer that Afza and other
Bagram gaff wereaware of this conduct, which included grabbing at Gavrilovic' sthighsand buttocksinthe
workplace. Afzd, her immediate supervisor, goparently did not think much of her as an employee and

contemplated replacing her with Panjshiri.  His choice of words implies the exigence of at least one
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defamatory fact: that Gavrilovic was sexudly promiscuous. See, e.g., Stanton v. Metro Corp., 357 F.

Supp.2d 369, 377-78 (D. Mass. 2005) (“Statements fasdy suggesting that a person is sexudly
promiscuous or sexudly licentious are generdly actionable as defamation. Even in today’ s environment,
such activities would hold the plaintiff up to contempt, hatred, scorn, or ridicule or tend to impair her

ganding in the community, at least to her discredit in the minds of acons derable and respectable classinthe
community.”) (citationsand internd punctuationomitted) (applying Massachusettslaw); Wardv. Klein, No.
100231-05, 2005 WL 2997758, at *3 (N.Y. Sup. Ct. Nov. 9, 2005) (“The Court recognizes defendants

argument that changing socia mores could affect how certain sexua conduct isviewed by the community,
and that what was defamatory per se & onetime may no longer bethe case. Although consensud sexud

relations between unmarried persons are certainly viewed differently than they once were, defendantsdonat
citeto any legd authority or socid science datato support their argument that dlegations of unchadtity, when
combined with damsof promiscuity and casud sexud encounters such asthose here, can no longer support
afinding of defamation per se. The Court hasfound no casein this State, or esewhere, that standsfor so
broad aproposition, and absent gppelate authority, this Court is constrained from reaching the conclusion
urged by defendants.”) (citation omitted) (gpplying New Y ork law).

Further, even under the Milkovich test, whether Gavrilovic was a BFT — sexudly promiscuous
whilein Bagram — is cgpable of objective verification. See, e.g., Levinsky's, 127 F.3d at 127 n.3 (“The
Milkovich Court explained: ‘ If agpeaker says, “Inmy opinion John Jonesisaliar,” heimpliesaknowledge
of facts which lead to the conclusion that Jones told an untruth,” and the comment can be actionable. By
contragt, if the speaker says, ‘ In my opinion Mayor Jones shows his abysmd ignorance by accepting the
teachings of Marx and Lenin,’ the Firs Amendment bars recovery because the statement cannot be

objectively verified.”) (citationsomitted); compare, e.g., Fortier v. International Bhd. of Elec. Workers,
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Local 2327, 605 A.2d 79, 80 (Me. 1992) (trid court correctly concluded as matter of law that tatement
were not defamatory when, “[b]ased on the only reasonable interpretation, the flyer accuses Fortier of
having no mora's because he crossed the picket line and characterizesthat conduct asabetrayd of Fortier's
fellow workers. The reader isfreeto evaluate that characterization on the basis of disclosed factsthat are
admittedly correct.”).

As an asde, Worldwide argues that to the extent Afzal’s statement can be said to refer to
Gavrilovic' s sexud activity in Afghanidan it is not actionable because it istrue: Sheadmitted that whilein
Bagram she had amonogamousre ationship withaman. See Defendant’ sS/JMotionat 19 n.6. However,
amonogamous rdaionship is afar cry from the typeof sexud licentiousnessimplied by theBFT comment.

For these reasons, Worldwide fdls short of demongtrating entitlement to summary judgment with
respect to Gavrilovic's defamation claims (Counts VI-V111).

F. False-Light Publicity

Worldwide seeks summary judgment asto Gavrilovic’ sdam of false-light publicity (Count IX) on
the bass that there is no evidence that the BFT statement was widdly publicized, asisrequired to sustain
suchacauseof action. Seeid. at 19-20. Gavrilovic articulates no response to this assertion, see generally
Pantiff’s §'J Opposition, seemingly conceding the point, see, e.g., Grenier v. Cyanamid Plastics, Inc.,
70 F.3d 667, 678 (1t Cir. 1995) (“If aparty failsto assert alegd reason why summary judgment should
not be granted, that ground iswaived and cannot be considered or raised on gpped.”) (citationsand interna
quotation marks omitted).

In any event, Worldwideis correct on the merits. Under Manelaw, aclam of false-light publicity
arises“if (a) thefdselight in which the other [person] was placed would be highly offensveto areasonable

person, and (b) the actor had knowledge of or acted in reckless disregard asto the falSity of the publicized
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matter and the false light in which the other would be placed.” Colev. Chandler, 752 A.2d 1189, 1197
(Me. 2000) (citation and internal quotation marks omitted). In the false-light context, “‘[pjublicity’ . . .
meansthat the matter ismade public, by communicating it to the public a large, or to so many personsthat
the matter must be regarded as substantialy certain to become one of public knowledge.” 1d. (citation and
internd quotation mark omitted). AsWorldwide points out, see Defendant’ s S/JMotion at 20, congtruing
the evidence in the light most favorable to Gavrilovic, the objectionable e-mail was published, at mog, to
only four individuds. Thisisinsufficient to sustain the cause of action. See, e.g., Lovingsv. Thomas, 805
N.E.2d 442, 446 (Ind. Ct. App. 2004) (communication to security officer not enough); Chandler, 752
A.2dat 1192, 1197 (communication to manager, investigator not enough); Rush v. Maine Sav. Bank, 387
A.2d 1127, 1128 (Me. 1978) (“public disclosure’ a*“necessary eement” of false-light privacy invasion);
Restatement (Second) of Torts 8 652D cmt. a(“[1]t isnot aninvasion of theright of privacy, withintherule
gated in this Section, to communicate afact concerning the plaintiff’ sprivatelifeto asingle person or even
to asmdl group of persons.”).

Worldwide is accordingly entitled to summary judgment with respect to Count 1X, the fase-light
dam.

G. NIED Claim

Worldwide requests summary judgment as to Gavrilovic’'s NIED clam (Count X) on two

dternative bases: that shefdls short of demondtrating either (i) therequisite severe emotiond distressor (ii)

the existence of a duty to avoid causing her emotiond harm. See Defendant’s S/J Motion at 20-22.
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Inasmuch as Maine has not yet recognized such a duty in the employer-employee context, | agree that
Worldwide is entitled to summary judgment with respect to this count on that ground.”

Tomakeout aclamfor NIED, “aplantiff must set forth factsfrom which it could be concluded thet
(2) the defendant owed a duty to the plaintiff; (2) the defendant breached that duty; (3) the plaintiff was
harmed; and (4) the breach caused the plaintiff’ sharm.” Curtisv. Porter, 784 A.2d 18, 25 (Me. 2001).
The Law Court has* recognized aduty to act reasonably to avoid emotional harm to othersin very limited
crcumgances. fird, in dams commonly referred to as bystander liability actions, and second, in
circumstancesin which aspecia relationship exists between the actor and the person emotionaly harmed.”
|d. (footnotes omitted).” It has cautioned: “ Plaintiffs daiming negligent infliction . . . faceasignificant hurdle
in establishing therequisite duty, in great part because the determination of duty in these circumstancesisnot
generated by traditional concepts of foreseeability.” 1d. (footnote omitted).

Mindful of these limitations, the First Circuit reversed a judgment in favor of two plantiffson a
NIED clam asserted pursuant to Maine law, observing:

The Maine Law Court has proceeded cautioudy in determining the scope of adefendant’s

duty to avoid inflicting emotiond distress. That court recently stated: ‘Only where a

particular duty based upon the uniquerelaionship of the parties has been established may a

defendant be held respons ble, absent some other wrongdoing, for harming the emationa

well-being of another.” Hence, we are reluctant to expand this reatively undevel oped

doctrine beyond the narrow categories addressed thus far. The relationship between a

journdist and apotentia subject bearslittle resemblanceto thosethe Law Court permitted

to recover in the above- cited cases. Moreover, the First Amendment might arguably make

it less gppropriate to find such a relationship, dthough we make no ruling in this regard.

Velilleux v. National Broad. Co., 206 F.3d 92, 131 (1 Cir. 2000) (citations omitted).

" Because of my recommended disposition, | need not and do not reach Worldwide' s alternative argument that Gavrilovic
failsto set forth sufficient evidence that she suffered severe emotional distress.

® The Law Court has “also held that a claim for [NIED] may lie when the wrongdoer has committed another tort.
However, as we have recently held, when the separate tort at issue allows aplaintiff to recover for emotiona suffering, the
(continued on next page)



My research reveds no case in which the Law Court has recognized a duty extending from an
employer to an employee for purposes of NIED, and Gavrilovic points to none. See Fantiff’'s §/J
Opposition a 30-31. Nonethdess, Gavrilovic asserts that (i) the duty to maintain a harassment-free
workplace arises from both Title VII andthe MHRA, and (i) thiscourt, inWatkinsv. J & SOil Co., 977
F. Supp. 520 (D. Me. 1997), aff'd, 164 F.3d 55 (1st Cir. 1998), and Duplessisv. Training & Dev.
Corp., 835 F. Supp. 671 (D. Me. 1993), “ acknowledged that aplaintiff may recover against an employer
for negligent infliction of emotiond distress related to harassment in the workplace” 1d. at 30-31 & n.1.

| find no Law Court case inferring a duty, for purposes of NIED, from the existence of a statute.
Nor do | construe either Watkins or Duplessis as recognizing the existence of the cause of action in
question. From dl that appears, in neither case wasthe court called upon to rulewhether, for purposesof a
daimof NIED in Maine, an employer-employeere ationship conditutesa* unique rdaionship.” Veilleux,
206 F.3d at 131; see also Watkins, 977 F. Supp. at 527; Duplessis, 835 F. Supp. at 683. InWatkins,
the court held the defendant employer entitled to summary judgment with respect to itsformer employee' s
NIED clam on the basis that, even assuming arguendo the employer had been negligent, the employee
faled to establish the requisite factud predicate for afinding of “severe’” emotiona distress. See Watkins,
977 F. Supp. at 527. In Duplessis, following a bench trid, the court entered judgment in favor of the
defendant employer with respect to itsformer employee’' s harassment-based NIED claim on the basisthat
the defendant employer had exercised reasonable care to keep its workplace free from harassment. See

Duplessis, 835 F. Supp. at 683.

claim for [NIED] isusually subsumed in any award entered on the separate tort.” Curtis, 784 A.2d at 26.
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| find more indructive a recent decison of this court on which Worldwide relies, Cheung v.
Wambolt, Civil No. 04-127-B-W (D. Me. June 2, 2005) (rec. dec., aff’d July 5, 2005), in which the
defendant landlords squarely raised the issue whether, pursuant to Maine law, alandlord owesaduty to a
tenant for purposes of a NIED clam. See Defendant’'s S/J Motion a 22. The court agreed with the
defendants that in those circumstances no such “specid relationship” existed, recommending summary
judgment in their favor on that basis with respect to the plaintiff tenants NIED cdam. See Cheung, Civil
No. 04-127-B-W, dip op. a 19 (“Asfor the negligent infliction dam, there is nothing specid about the
landlord-tenant rel ationship between the Wambolts and Cheung or South Garden. This ordinary business
relaionship is not the kind of ‘unique rdaionship’ from which a gpecia duty of care will arise to avoid
causing emotiond harm.”).

Regardless whether Gavrilovic is properly categorized as having been an employee or an
independent contractor, she pointsto nothing that el evated her reationship with Worldwide to the status of
“goecid” or “unique” See Fantiff’'s SJ Opposition a 30-31. Rather, from dl that appears, the
relationship wasin the nature of anordinary busnessreationship. Taking acuefromtheFirgt Circuit, | am
reluctant to recommend in these circumstances that the court “ expand thisrelatively undeveloped doctrine
beyond the narrow categories addressed thusfar.” Vellleux, 206 F.3d at 131.

Worldwide accordingly is entitled to summary judgment with respect to Gavrilovic' sSNIED dam
(Count X).

H. 11ED, Common-L aw Punitive Damages Claims
Worldwide next seeks summary judgment as to Gavrilovic's IIED and commontlaw punitive

damages claims (Counts X1 and X1, respectively) on the ground that the undisputed facts do not support a
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finding that its conduct was intentiond, extreme or outrageous. See Defendant’ s §/'J Moation at 23-27. |
agree.
To sate aclam for IED pursuant to Maine law, a plaintiff must dlege that:

(1) the defendant intentiondly or recklesdy inflicted severe emotiond distress or was
certain or subgtantialy certain that such distress would result from [its] conduct;

(2) the conduct was s0 extreme and outrageous as to exceed al possible bounds of
decency and must be regarded as atrocious, utterly intolerable in acivilized community;

(3) theactions of the defendant caused the plaintiff’s emotiona distress; and

(4) theemotiond distress suffered by the plaintiff was so severethat no reasonable person
could be expected to endureit.

Curtis, 784 A.2d at 22-23 (citations and interna punctuation omitted). Common-law punitive damages
“areavalddleif the plaintiff can establish by clear and convincing evidencethat the defendant’ s conduct was
moativated by actud ill will or was so outrageous that maiceisimplied.” Palleschi v. Palleschi, 704 A.2d
383, 385-86 (Me. 1998).

As Worldwide notes, see Defendant’s S'J Mation at 23, Gavrilovic identifies four categories of
incidents as having resulted in her dleged severe emotiond didtress: (i) belittling treatment by Costa and
Afzd, (ii) harassment by Adams (jii) the e-mail exchange between Worldwide managers and the site
manager in Bagram and (iv) her termination of employment, see Defendant’ sSMF § 110. | consider each
of these categoriesin turn.

1. Bdittling Treatment by Codta, Afzd; E-mail Exchange

With respect to Costa, Gavrilovic adduces evidence that, during her training in Maine, hetold her
that (i) her function in Afghanistan wasto ingratiate hersdf with the commanding military linguist officer and

do whatever it took to advance Worldwide' s contractud interests (which shetook to mean that she should
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engage in unsavory behavior if necessary), (ii) she was fortunate to be in a management position because
femades are not capable of being managers, especidly those without forma education such as hersdf, and
(iii) she should count her blessings because she was one of those women who would actualy enjoy staying
home and taking care of afamily. See Plantiff’s Additiona SMF §1122-23.” She adduces evidence of
only oneincident involving Afzd: his creation of thee-mail inwhich hereferred to her asthe BFT, averson
of which she was provided by Remmey after he retrieved it from a computer recycle bin. Seeid. 1 132;
Defendant’s SMF 1 82.

AsWorldwide observes, see Defendant’ s S)JMoation at 25, Costa' s commentsand Afzd’ se-mal
fdl short of evincing conduct so extreme and outrageous asto exceed dl possible bounds of decency. “The
gandard for successfully pursuing aclam of intentiond infliction of emationd distressishigh.” Leavitt v.
Wal-Mart Sores, Inc., 238 F. Supp.2d 313, 316-17 (D. Me.), vacated in part on other grounds, 74
Fed. Appx. 66 (1st Cir. 2003). Specificdly:

[L]igbility [under this dement] does not extend to mere insults, indignities, thresats,

annoyances, petty oppressions, or other trividities. Therough edgesof our society aredtill

in need of agood ded of filing down, and in the meantime plaintiffs must necessarily be

expected and required to be hardened to a certain amount of rough language, and to

occasiond acts that are definitely inconsderate and unkind. Thereisno occasion for the

law to intervene in every case where some one's fedlings are hurt. There mugt 4ill be

freedom to express an unflattering opinion, and some safety valve must be left through

which irascible tempers may blow off relatively harmless seam.

Restatement (Second) of Torts 8 46 cmt. d; seealso Vicnirev. Ford Motor Credit Co., 401 A.2d 148,

154 (Me. 1979) (adopting section 46 of Restatement (Second) of Torts). Costal's comments — while

™ n her brief, Gavrilovic asserts that Costatold her she should become Captain Anderson’s “ coffee bitch,” Plaintiff’s §/J
Opposition at 32; however, she omitted this allegation from her statement of additional material facts, see generally
Plaintiff’s Additional SMF. Even assuming arguendo that the statement were cognizable, it would not change my
analysis. The comment falls within the realm of the crude, rude and vulgar, but not within the realm of the extreme and
outrageous.
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boorish — and Afzd’s drculaion by e-mall to other Worldwide managers of his BFT reference — while
offensve and vulgar — do not as a matter of law rise to the level necessary to sustain an IIED clam. See,
e.g., Botka v. SC. Noyes & Co., 834 A.2d 947, 951-52 (Me. 2003) (upholding trid court’s
determination on summary judgment that defendant’s conduct in assertedly interfering with plantiffs
busnessactivities, frequently interrupting, berating, insulting and harassing plaintiffsaone or in front of diets
or others, initiating a physca confrontation with one of plaintiffs, acting imperioudy, threatening plaintiffs
with eviction and directing them not to sl propertiesto people of color did not riseto leve of extremeand
outrageous conduct); Taggart v. Drake Univ., 549 N.W.2d 796, 802 (lowa 1996) (upholding tria
court’ sdetermination on summary judgment that university dean’ s conduct inincident inwhich hedlegedly
lost histemper, yelled a femd e faculty member in asexist and condescending manner, caling her a*young
woman,” and glared a her in threatening manner across table, did not rise to leve of extreme and
outrageous conduct).®

Further, as Worldwide notes, see Defendant’s S/J Motion a 24, with respect to the Afzal e-mall
there is no cognizable evidence from which a trier of fact reasonably could infer that Worldwide

“intentiondly or recklesdy inflicted severeemotiond distressor was certain or substantidly certain that such

8 Gavrilovic argues that the “bounds of decency,” for purposes of I1ED claims, are set by Title VIl and the MHRA, and
that the conduct exhibited toward her clearly exceeded those bounds. See Plaintiff’'s S'JOpposition at 33. Nonetheless,
my research indicates that courts, correctly in my view, have distinguished conduct necessary to state aclaim under Title
VII from that necessary to sustain an IIED claim. See, e.g., Summervillev. Ross/Abbott Labs., No. 98-3517, 1999 WL

623786, at *2, *9 (6th Cir. Aug. 10, 1999) (sexua-harassment plaintiff’sIIED claim against employer predicated on co-
worker’s aleged “unwelcome lewd jokes, comments, body movements and baring of body parts, aswell as sexual came-
ons and unwel come touching” properly dismissed; employer’s conduct did not rise to level of extreme or outrageous);

Thaman v. OhioHealth Corp., No. 2:03 CV 210, 2005 WL 1532550, a *17 (S.D. Ohio June 29, 2005) (sexua-harassment
plaintiff’s complaints of numerous sexually related comments and brief touching did not rise to level of extreme,

outrageous conduct for purposes of IIED claim); Griswold v. Fresenius USA, Inc., 964 F. Supp. 1166, 1174-75(N.D.Chio
1997) (sexua-harassment plaintiff’s complaints that defendant co-worker made sexua commentsto him, such as*“giveme
akiss” and “you have a sexy ass,” touched his chest, sides and shoulders, put his arm around him and frequently
puckered hislipstoward him did not rise to level of extreme, outrageous conduct for purposes of I11ED claim).
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distress would result from [its] conduct[,]” Curtis, 784 A.2d at 22 (citation and interna quotation mark
omitted). Conduct is*“intentiond” if the actor subjectively wanted or subjectively foresaw that his or her
conduct would dmost certainly result in harm to the plaintiff; it is“reckless’ if the actor knew or should have
known that the conduct created an unreasonablerisk of causng harm. Seeid. at 23. Inthiscase, Remmey
retrieved the e mails in question from a computer recycle bin and provided a copy to Gavrilovic. When
Gavrilovic confronted Afza over them, he was defensive and embarrassed. Costa wanted to get to the
bottom of what he deemed the unauthorized distribution of the e-mailsto Gavrilovic: Hewaswilling to post
her to another job within Worldwide if she disclosed her source. The only reasonable inference one can
draw is that no one at Worldwide intended that Gavrilovic read the e-mail. Thus, Worldwide cannot be
sad to have intentiondly or recklessly inflicted severe emotiona distress on Gavrilovic by virtue of the e-
mail exchange. Nor could it have reasonably foreseen that the e-mails would be retrieved and shown to
Gavrilovic.

2. Sexud Harassment by Adams

Gavrilovic contends that Adams sexually harassed her in December 2002 and January 2003,
subjecting her to numerous egregious and ingppropriate sexud advances while she wasworking under his
supervison. See Defendant’ s SMIF §145; Plaintiff’ sAdditiona SMIF 1142. Sheprovides, asexamplesof
some of the comments he made to her, (i) a suggestion that he stay in her hotd room while she was
showering and changing, (ii) an inquiry asto the style and color of her undergarments and (iii) astatement
that if she ever wanted to get naked, she should let him know fird. See Plaintiff’sAdditiond SMF 142.
According to Gavrilovic, Adams dso regularly grabbed at her buttocks and thighs while working in the
Worldwide work spacein Bagram and frequently opened the divider to her degping quartersto watch her

change, despite her requests that he stop doing so. Seeid.
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Worldwide argues that, as a matter of law, it cannot be held liable for any intentiond infliction of
severeemotiond distressby Adamsinasmuch asthe dleged objectionable conduct fdl outsidethe scopeof
hisemployment. See Defendant’sS/JMotion at 26-27. Indeed, with somelimited exceptionsthat neither
party raises, “[a] master isnot subject to liahility for thetortsof his servants acting outside the scope of their
employment[.]” Mahar v. SoneéWood Transport, 823 A.2d 540, 545 (Me. 2003) (citationsand interna
quotation marks omitted). Conduct of a servant fals within the scope of employment only if:

(@ itisof thekind heis employed to perform;

(b) it occurs subgtantialy within the authorized time and space limits;

(o) itisactuated, at least in part, by a purpose to serve the master, and

(d) if force is intentiondly used by the servant againgt another, the use of force is not
unexpectable by the madter.

Id. at 544 (quoting Restatement (Second) of Agency § 228(1)).

Worldwide posits, sensbly enough, thet (i) Adams was not hired to harass Gavrilovic or anyone
else, and (ii) the aleged harassment was not actuated by any purpose to serve Worldwide, was not
encouraged by Worldwide (which had previoudy reassgned Adamswhen it learned of asexud- harassmant
cdam againg him) and obvioudy did not benefit Worldwidein any manner. See Defendant’s S'JMotion at
26.

Gavrilovic nonethelessrgoins that Worldwidecan beheld ligble for Adams' conductinasmuch as,
(i) for purposes of employment-discrimination law, an employer can be hdd vicarioudy liable for a
supervisor's harassment of a subordinate, see Plaintiff’s §J Oppodtion at 32-33 (citing Harrisv. Int’|
Paper Co., 765 F. Supp. 1509 (D. Me.), vacated in part on other grounds, 765 F. Supp. 1529 (D. Me.

1991), and Faragher, 524 U.S. at 775), and (ii) pursuant to the Mahar test, “it is clear that Adams's
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conduct was perpetuated in the context of responsbilities hewas employed to perform, during thetime and
gpacelimitsof hiswork for Worldwide and often under the guise of furthering theinterests of Worldwidd)”
id. at 33.

Worldwide has the better of this argument. The employment-discrimination casdaw upon which
Gavrilovic relies is ingpposite. For purposes of the gpplicable test (that enunciated in Mahar), no fact-
finder reasonably could conclude that Adams dleged objectionable conduct (making lewd comments,
grabbing a Gawrilovic' s buttocks and thighs and watching her change her clothes) was of the kind that he
was employed to perform or was actuated, even in part, by a purpose to serve Worldwide® Thus,
Worldwide cannot be held vicarioudy ligblefor [1ED based upon that identified conduct. See, e.g., Mahar,
823 A.2d at 545 (truck driver’ sconduct fell outside scope of employment when (i) hispoor driving record
did not render his subsequent assault againgt, and threatening of, family foreseeable, (i) he was not
authorized to leave histruck to assault family or to follow up by harassng them on highway, and (iii) it was
clear his mative for assaulting and harassng family was unrelated to any interest of defendant employer);
Jonesv. Ohio Veteran’sHome, No. 2002-03775, 2004 WL 2291429, at *2 (Ohio Ct. Cl. Oct. 1, 2004)
(“[A]s a generd rule, sexud harassment is not conduct within the scope of employment because the
harassng employee often actsfor persona motivesthat are unrelated and even antithetical to the objectives
of the employer.”); Shaup v. Jack D’s, Inc., No. Civ.A. 03-5570, 2004 WL 1837030, at *2 (E.D. Pa.
Aug. 17, 2004) (dismissng IIED dam agang employer predicated on sexud harassment of plaintiff;

observing, “ The complaint makes no dlegations that the lewd comments and unwel come sexud advances

8 As Worldwide points out, see Defendant’s S/J Reply at 7, the only factual support cited by Gavrilovic for her
contention that Adams’ conduct furthered itsinterests and was perpetrated in the context of hisjob responsibilitiesis
Plaintiff’s Additional SMF ] 142, from which one cannot reasonably infer those things.
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werein any way in furtherance of the employer’ sbusiness, which isto serve and prepare food and drink to
restaurant patrons.”).

3. Job Termination

With respect to the find category of events aleged to have caused Gavrilovic severe emotiond
distress — her job termination —Worldwide arguesthat its actions smply do not riseto thelevel of extreme
and outrageous conduct exceeding al possible bounds of decency. See Defendant’s S'JMotion at 27.
Worldwide is correct.

Accepting Gavrilovic's verson of events, Worldwide abruptly and for no apparent reason
terminated her contract (or employment) in Afghanistan, ordering her out on the next flight to the United
States. Her story paintsapicture of abasdess(or, worse, discriminatory) termination, handled in abrusque
and humiliating manner. As Worldwide itsef dlows, itshandling of her termination* might be construed as
traumatic[.]” 1d.

Nonethdess, employment terminations — even basdess, discriminatory and/or humiliating ones —
have been hdd as a matter of law to condtitute an insufficient predicate for aclam againgt an employer of
IED. See, eq., Saples v. Bangor Hydro-Elec. Co., 561 A.2d 499, 501 (Me. 1989) (upholding
summary judgment in favor of defendant employer on 11ED claim with respect to which plaintiff had damed
that supervisor humiliated him at staff meetings and demoted him without cauise; observing, “ such evidence
fdlsfar short of theVicnire slandard and would not warrant submitting the caseto thejury”); seealso, eg.,
Bagwell v. Memphis-Shelby County Airport Auth., No. 04-2576 M1/P, 2005 WL 2210203, at *6
(W.D. Tenn. Sept. 12, 2005) (“The conduct alleged — issuance of written work orders and reprimands,
denid of vacation time, disregard for doctor’s orders, and termination of employment — cannot be

characterized as extreme, atrocious or utterly intolerable in acivilized community.”) (citation and internd
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quotation marks omitted); Thaman, 2005 WL 1532550, at * 17 (“[W]ith respect to Plantiff’ stermination,
Ohio courts have congstently held that an adverse employment action, even if based on discrimination, is
not extreme and outrageous conduct without proof of something more.”); Newtown v. Shell Oil Co., 52F.
Supp.2d 366, 375 (D. Conn. 1999) (negligent failure to prevent sexud harassment and termination of

employment insufficiernt to support IED clam); Crowley v. North Am. Telecomms. Ass'n, 691 A.2d
1169, 1172 (D.C. 1997) (noting, in casein which plaintiff alleged he was subjected to contempt, scorn and
other indignitiesin the workplace by his supervisor and an unwarranted evaluation and discharge, “[w]hile
offengve and unfair, such conduct is not in itsdf of the type actionable on this[IIED] theory.”).

For the foregoing reasons, Worldwide demongirates its entitlement to summary judgment with
respect to Gavrilovic' sI1ED and common-law punitive damages claims (Counts X I and X1, respectively).
I. Contract Claim

In Count XIIl of her amended complaint, aleging breach of contract, Gavrilovic asserts that
Worldwide breached severd enumerated provisons of the December Agreement in refusing to pay
$1,156.12 in hospitdization and surgery charges, $675.60 in lodging and transportation costsrel ated to her
surgery and conva escence and $840 toward a food allowance for the days she was away from Bagram.
See Complaint 1 102-14. Worldwide's bid for summary judgment as to the entirety of this count, see
Defendant’s S)JMotion at 27-28, fdls short in severd respects.

Worldwide reasons thet it is entitled to summary judgment as to Count XIII inasmuch as
(i) Gavrilovic relies on incorporation of thefederd DefenseBase Act (“DBA”), 42 U.S.C. 8§ 1651 et seq.,
into the December Agreement, (ii) she does not fit the relevant definition of an “employee’ for purposes of

the DBA (which Worldwide contendsisthe definition imported from the L ongshore and Harbor Workers



Compensation Act (“LHWCA”), 33 U.S.C. 8 901 et seq.), and (iii) Gavrilovic in any event was not an
“employeg’ for purposes of the DBA because she was an independent contractor. Seeid.

Asaninitid matter, Worldwide errsin assarting that Gavrilovic relies on incorporation by reference
of the DBA for the entirety of the breach- of-contract count. She grounds her clamsfor lodging and med
alowances, ingtead, on express contract provisions. See Complaint 1Y 103-04; December Agreement
3(a) (“Government quarters shdl be made available to the Subcontractor. If government quarters are not
avallable, compensation shdl be provided to Subcontractor as a lodging dlowance.”); id. 1 3(b) (“If
med grationsare not provided by the government then compensation shal be provided to Subcontractor as
amed dlowance.”).22 Worldwide supplies no argument whatsoever why it should be entitled to summary
judgment with respect to these components of the breach of- contract count. See Defendant’s S'JMoation
at 27-28.%

While Gavrilovic does rely on incorporation of the DBA for purposes of her clam for costs of
emergency medicd expenses, see Complaint 1 105, 113, December Agreement 9§ 5(a), Worldwide' s
arguments on that front fal, as wdl, for the following reasons

1 While the DBA does, indeed, apply provisons of the LHWCA to certain employees of
defense contractors, it clearly does not import the LHWCA definition of “employee’ —“any personengaged
in maritime employment,” 33 U.S.C. § 902(3) — into theDBA. To do sowould defeat the purpose of the

DBA, which wasto broaden application of the LHWCA to new classesof employees. See, e.g., Davila-

8 The December Agreement is referenced in, and attached to, the Complaint. See Complaint 1 103-04. Hence | quoteits
exact provisions.

% |n opposing summary judgment, Gavrilovic relies on an alleged oral promise by Costa— abasis for breach of contract
not pleaded in her amended complaint. See Plaintiff’s S/J Opposition at 33-34; Complaint 1 102-14. | need not take
cognizance of her unpleaded claim inasmuch as Worldwide, in any event, falls short of demonstrating its entitlement to
summary judgment with respect to Count XI11.
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Perezv. Lockheed Martin Corp., 202 F.3d 464, 468 (1st Cir. 2000) (“ The purpose of the Defense Base
Act isto provide uniformity and certainty in availability of compensation for injured employees on military
bases outside the United States.”); Pearce v. Director, 603 F.2d 763, 765 (9th Cir. 1979) (“Congress
passed the Defense Base Act in order to provideworkers' compensation coverage for specified classes of
employeesworking outside the continenta United States. Instead of drafting anew workers compensation
scheme, Congress extended the aready established Longshoremen’s Act, as amended, to apply to the
newly covered workers.”) (citation and interna quotation marks omitted); see also, e.g., 42 U.S.C. 8§
1651, 1654 (defining classes of covered and excluded employees). Thus, Gavrilovic did not haveto bea
maritime worker to be covered under the DBA.

2. As noted above, there is a genuine issue of materid fact whether Gavrilovic was an
employee rather than an independent contractor.

Worldwide accordingly fallsshort of demonstrating entitlement to summary judgment with respect to
Gavrilovic's breach-of-contract clam (Count X111 of the Complaint).

V. Conclusion

For the foregoing reasons | recommend that Worldwide' s motion for summary judgment be
GRANTED as to (i) Counts IX-XII and (ii) Counts |-V, but only to the extent based on disparate
treatment in pay or opportunities, and otherwise DENIED. If this recommended decision is adopted,
remaining for trid will be (i) Counts FV to the extent not based on disparate trestment in pay or
opportunities, (ii) Counts VI-VII1 and (iii) Count XIII.

NOTICE
A party may file objections to those specified portions of a magistrate judge’ s report or

proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
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andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 8th day of December, 2005.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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