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REPORT AND RECOMMENDED DECISION*

This Supplementa Security Income (“ SSI”) appeal rai sesthequestionwhether subgtantid evidence
supports the commissoner’ s determination that the plaintiff, who aleges disability semming from anxiety,
depression and a persondlity disorder, is capable of making an adjustment to work exigting in significant
numbersin the national economy. | recommend that the decison of the commissioner be affirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 8§ 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrative
law judge found, in relevant part, that the plantiff suffered from a personality disorder and an adjustment

disorder with mixed features, impairments that were severe but did not meet or equal those listed in

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on November 29, 2005, pursuant to Loca Rule 16.3(8)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Finding 2, Record at 25; that her statements
concerning her impairments and their impact on her ability to work were not entirdy crediblein light of her
own description of her activitiesand lifestyle, Finding 3,id.; that she had adight impairment in ability to get
aong with co-workers, peersand the public, adight impairment in ability to ded appropriatdy with changes
inawork setting, amoderate to severeimpairment in ca culaion skillsand amoderate impairment in ability
to respond appropriately to normal job stresses, Finding 4, id.; and that based on her age (39, a“younger
individua”), education (high school) and resdua functiond capacity, she was able to make a successful
vocationd adjustment to work exigting in sgnificant numbersin the nationa economy, Findings7-9, id.; and
that she therefore had not been under adisability at any time through the date of decision, Finding 10, id.
The Appeals Council declined to review the decison, id. at 6-8, making it the final determination of the
commissioner, 20 C.F.R. § 416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissone’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminidrative law judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a claimant can perform work other than her past relevant
work. 20 C.F.R. § 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690

F.2d a 7. Therecord must contain positive evidence in support of the commissioner’ sfindings regarding



the plaintiff’s resdua work capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plantiff assertsthat the adminidrativelaw judgeerredin (i) ignoring, without rationde, findings
of a Disability Determination Services (“DDS’) non-examining consultant, and (i) making a credibility
determination that was unsupported by the evidence and based on a sdective review of her tesimony, as
well as relying on an opinion of a medical expert that was marred by the same flaws. See generally
Itemized Statement of Specific Errors (* Statement of Errors’) (Docket No. 8). | find noreversbleerror.

|. Discussion
A. FailureTo Adopt Limitations Found by DDS Consultant

Asathreshold matter, the plaintiff faults the administrative law judge for according someweight to
the opinions of DDS non-examining consultants but then ignoring, withou rationde, the findings of onein
particular (S. Hoch, Ph.D.). Seeid. at 1-2; Record at 266-68. Her contention iswithout merit.

The adminidrative law judge was confronted with conflicting evidence as to the severity of the
plantiff’ spsychologica impairments. A DDS examining consultant, Roger S. Zimmerman, Ph.D.,examined
the plantiff on two separate occasons with essentidly consstent findings. See Record at 164-71
(Zimmerman report dated September 14, 2000), 209- 12 (Zimmerman report dated February 27, 2002),.
Inanutshdl, Dr. Zimmerman found the plaintiff to have poor mathematical caculation skills (possibly asa
result of alearning disability), amild adjustiment disorder with mixed features, some problemeatic aspectsin
persondity functioning (notably tendenciesto avoid and distrust others), possibly amounting to apersondity
disorder, and (as of the time of the second report) a mild imparment in ability to organize her day ina

productive fashion. Seeid. at 169-70, 211-12.



On both occasions, Dr. Zimmerman found no evidence for an underlying thought disorder or a
severe affective disorder. Seeid. at 169, 212. On both occasions, he assessed the plaintiff as capable,
from a psychological perspective, of working. See id. at 170 (noting, in 2000 report: “Despite any
impairments noted and based upon these evauation results, the clamant gppears able to engage in
productivework by being ableto display such job related psychologicd skillsasunderstanding, memorizing
and following ingructions. Problem areas as regards job functioning are likdly to include motivationa
factors aswdll asthe clamant’ s ability to relate to those in a supervisory capacity.”), 212 (noting, in 2002
report: “ Despite any impairments noted, and based upon these eva uation results, the claimant appearsable
to perform a variety of basic job-related psychologicd skills. Thisincludes her ability to communicate,
understand, concentrate, memorize and follow ingtructions. Problem areas as regards job functioning are
likely to include some aspects of problematic persondity functioning as regards the clamant’s ability to
interact with othersin asmooth fashion.”).

Subsequent to issuance of the second Zimmerman report, two DDS nonexamining consultants
reviewed the Record, reaching conflicting conclusons asto the severity of the plaintiff’ smenta imparments
Asthe plaintiff points out, Dr. Hoch assessed her asmoderately limited in severd aress, including ability to
complete anormal workday and work week without interruptions from psychologicaly based symptoms
and to perform a a consstent pace without an unreasonable number and length of rest periods. See
Statement of Errorsat 1; Record at 266-68 (Hoch menta residua functiona capacity (“MRFC”) report
dated July 17, 2002). By contrast, however, David. R. Houston, Ph.D., found her menta imparmentsto
be non-severe, obviating the need even to complete an MRFC assessment.  See Record at 213-25

(Houston Psychiatric Review Technique Form dated March 8, 2002); 20 C.F.R. § 416.920a(4).



Finaly, Charles O. Tingley, J., Ph.D., a consultant who was present at the plaintiff’s hearing on
May 15, 2003, testified that she would have mild to moderateimparment in her gbility to carry out activities
of daly living, moderateimpairment in socia functioning, mild impairment in concentration, persstence and
pace and moderate to severe imparment in performing mathematical caculations. See Record at 67-68.
He added that she would have mild difficulty rdating to fellow workers, supervisors and the public and
some mild adjustment problems responding appropriately to changesin the work setting. Seeid. at 70.

The adminigrative law judge chose to adopt, in essence, the MRFC of Dr. Tingley. Seeid. at 23.
In doing so he committed no error; indeed, he was obliged to resolve such conflictsin the evidence. See,
e.g., Rodriguez, 647 F.2d at 222 (“The Secretary may (and, under his regulations, must) take medical
evidence. But the resolution of conflicts in the evidence and the determination of the ultimate question of
disability isfor him, not for the doctors or for the courts.”).

Nor istherediscernible error in the administrative law judge’ s handling of the opinion of Dr. Hoch.
The adminidrative law judge mede quite clear that he credited the Hoch and Houston opinionsin part, but
only to the degree that they supported his bottom+line condusion that the plaintiff retained sufficient cgpecity
towork. SeeRecord at 24. Despite Drs. Hoch' sand Houston' s differences of opinion asto the severity of
the plaintiff’s impairments, both reports fairly can be read to support that bottom line. See id. at 225
(notation by Dr. Houston thet plaintiff’s mental impairments non-severe), 268 (statement by Dr. Hoch that
plantiff “[m]ay do best working doneor insmdl groups. May have some digtractibility based on emotiona
factors such as avoidance. May require very occasiond re-direction but should tolerate norma, norr
intrusve supervison.”).

B. Credibility Determination; Medical Expert Opinion



The plaintiff next atacks both the adminidrative law judge's credibility finding and the medica
expert’s MRFC assessment on the basis that (i) neither is supported by the evidence, and (i) both are
based on a sdlective review of her tesimony. See Statement of Errorsat 2-3. | am unpersuaded.

With respect to credibility, the adminidtrative law judge wrote:

The clamant’s gatements concerning her impairments and their impact on her ability to

work are not entirely credible in light of the damant’ s own description of her activitiesand

life gyle. At the hearing the damant tedtified that she is adle to leave her house daily

despite hav[ing] panic attacks. She is able to cook, clean, and attend to her persona

hygieneadequatdly. Shetakesmedicationsthat Sgnificantly improve her symptoms, asshe

reported to her doctor in December 2002.

Record at 23. Thissummary isessentially accurate. Seeid. at 50, 59-60, 317. Asthe plaintiff pointsout,
see Statement of Errorsat 2, her testimony regarding her forays out of the home wasnuanced and qudified:
Shetedtified, for example, that she does not go out doneand that her pani ¢ attacks sometimes cut short her
planned activities (for example, she hasleft agrocery sorewithout completing her shopping), see Recordat
50-52. Nonetheless, it is dill fair to say that her testimony indicated that despite her panic attacks, she
managed to leave her house daly. In short, the adminidrative law judge's credibility determination is
buttressed by specific findings that, in turn, find support in the Record. In such circumstances, an

adminidrative law judge's credibility determination is entitled to deference.  See, e.g., Frustaglia v.

Secretary of Health & Human Servs,, 829 F.2d 192, 195 (1<t Cir. 1987) (“ Thecredibility determination
by the ALJ, who observed the claimant, evauated his demeanor, and considered how that testimony fit in
with the rest of the evidence, is entitled to deference, especidly when supported by specific findings.”).

With respect to Dr. Tingley’s MRFC opinion, the plaintiff podts thet (i) he relied heavily on her
ability to care for her children, and (i) this condtituted error inasmuch as:

Parenting is quditatively different from any other human undertaking. Parenting is not
andogous to work nor is it analogous to other forms of socid interaction. The ability to



parent does not equd the ability to function in society without marked limitations or the

ability to work on an ongoing, consistent basis without decompensation. A single parent

mugt either find away to do thesethingsor lose her children to state custody. Anindividua

capable of meeting these requirements cannot, upon that basis, be said to have only mildto

moderate limitations. Anindividua can both meet amental hedlth listing and care for her
children.
Statement of Errors at 2-3 (footnote omitted).

Asan initid matter, the plaintiff’s characterization of Dr. Tingley asreying “heavily” on her child-
care capacities in formulating his opinion is not afair one. Dr. Tingley relied not only on her tesimony
regarding activities of daily living (some of which did not implicate child care) but dso on his own
quedtioning of the plaintiff a hearing, his observations of her demeanor and his review of the medica
evidence of record, including Dr. Zimmerman'sfindings. See Record at 63-71.

In any event, the plaintiff cites no authority (either within or extringc to the Record), nor can | find
any, supporting the proposition that a seeming capacity to perform certain daily activities must betakenwith
a gran of <t (by ether a medica expert or an adminidrative law judge) because performed in an
individua’ srolequa parent. Indeed, my research suggeststhe opposite: that the performance of child-care
duties permissibly is taken into consderation in determining what capacities acdamant retains. See, e.q.,
Brooks v. Barnhart, 128 Fed. Appx. 344, 345 (5th Cir. 2005) (“The ALJ determination regarding
Brooks' residua functiona capacity . . . wasaso supported by substantia evidence. Inadditionto Brooks
medica records, evidence of Brooks' daily activities, including cleaning, cooking, shopping, child care, and
persond care, indicated that Brooks had the adequate residua functiona capacity to perform at least
sedentary work.”); Schacht v. Barnhart, No. 3:02 CV 1483 (DJS)(TPS), 2004 WL 2915310, at *11 (D.

Conn. Dec. 17, 2004) (“ The evidence of [ plaintiff’ g Sgnificant child care responghilities, during whichtime

she had custody of her niecewhileraising her own son aswell despite her migraines, reasonably supportsa



finding that the Plaintiff could work on aregular and continuing bass under the limitations set forth in the
ALJsRFC finding”).2
II. Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 30th day of November, 2005.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
TRUDY A BROWN represented by SAMUEL M. MATHIS
WOODRUFF AND MATHIS
218 COURT STREET

AUBURN, ME 04210
207-777-5136

Email: smathisS8@hotmail.com
LEAD ATTORNEY

2| do not mean to suggest that an administrative law judge — a layperson — permissibly may rely solely on aplaintiff's
activities of daily living to craft an RFC assessment. See Gordilsv. Secretary of Health & Human Servs., 921 F.2d 327,
329 (1st Cir. 1990) (although an administrative law judge is not precluded from “rendering common-sensejudgmentsabout
functional capacity based on medical findings,” he“isnot qualified to assessresidual functional capacity based on abare
medical record”). That question is not before me inasmuch as the plaintiff questions the reliance of Dr. Tingley — an
expert — on child-care capahilities and, in any event, the administrative law judgein this case relied upon expert advicein
making an RFC determination.
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