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MEMORANDUM DECISION ON PLAINTIFF'SMOTION TO PERMIT
PRESENTATION OF ADDITIONAL EVIDENCE

The plaintiff seeksleaveto supplement the administrative record with respect to her claim under the
Individudswith Disabilities Education Act (“IDEA”), specificdly affidavits of hersdf and two others, dong
with attached documents, and her deposition testimony and that of four others. Plaintiff’ sMotionto Permit
Presentation of Additional Evidence, etc. (“Motion”) (Docket No. 55) a 1-3. She contends that the
adminigretive record is “woefully incomplete, because a full hearing never took place’” and that she is
accordingly entitled to introduce evidence concerning S.B.’s specid education needs and the defendant
school system’ sresponse to those needs. 1d. at 4. The South Portland School Department isthe only one
of the named defendants concerned with this motion.

Applicable Legal Standards
The IDEA directsthat a court reviewing state educational proceedings “receive the records of the

adminigrative proceedings’ and “hear additiona evidence at the request of a party[.]” 20 U.S.C. 8



1415(1)(2)(B)(i) & (ii). Nonetheess, as the First Circuit has clarified, a party has no absolute right to
adduce additional evidence upon request:

Asameans of assuring that the adminigtrative processisaccorded itsdue weight
and that judicia review does not become atria de novo, thereby rendering the
adminigirative hearing nugatory, aparty seeking to introduce additiona evidence
at the digtrict court level must provide some solid judtification for doing 0. To
determine whether this burden has been satiffied, judicia inquiry beginswith the
adminidrative record. A digrict court should weigh heavily the important

concerns of not alowing a party to undercut the statutory role of adminigtrative
expertise, the unfairness involved in one party’ s reserving its best evidence for
trid, the reason the witness did not testify a the adminigrative hearing, and the
conservation of judicia resources.

Roland M. v. Concord Sch. Comm., 910 F.2d 983, 996 (1<t Cir. 1990) (citation and internal punctuation
omitted).  In addition, the First Circuit has crafted a rule establishing a rebuttable presumption that
witnesses who tetified at the adminigtrative hearing may not testify again in court. Town of Burlington v.
Department of Educ., 736 F.2d 773, 791 (1st Cir. 1984). Witnessesare not to be allowed to repeat or
embdlish their prior adminigtrative hearing testimony. 1d. at 790. Supplementation isalowed under
certain conditions.

The reasons for supplementation will vary; they might include gaps in the

adminidrative transcript owing to mechanicd falure, unavailability of awitness, an

improper excluson of evidence by the adminidrative agency, and evidence

concerning relevant events occurring subsequent to the administrative hearing.

The garting point for determining what additiona evidence should be received,

however, isthe record of the administrative proceeding.
Id. The plantiff invokes only the lagt of the four listed reasons. Motion at 4. However, her argument
appearsto be based primarily on the third reason, a contention that the hearing officer improperly excluded
much of the evidence which she now wishesto offer. Id. at 4-6. With respect to her proffered testimony

and that of Susan Fitzgerad, Kathleen Fries, Wendy Houlihan, Robert Packer and Shella Godin, al of

whom testified at the adminigtrative hearing, the plaintiff aso contendsthat this evidence should be added to



the record because the administrative record has been “ closed for quite sometime,” citing MSAD No. 35v.
Mr. & Mrs. R 321 F.3d 9, 18 (1st Cir. 2003). Id. at 5. Inthat case, however, the First Circuit’ s quoted
language referred to the issue of timdinessin railsing an issue; it cannot be used to judtify the addition of
evidence to the administrative record for purposes of judicid review.
Factual Background
The hearing officer made the following factua findings which do not gppear to be in dispute.

This caseinvolves a 17 year-old student who isdligiblefor specia education
services under the category of “multiple disgbilities” HisIEP provides, in part,
that he receive specid education transportation services. . . . Hewastrangported
to and from school in [a@ school bus that carried both regular and specid
education students, along with specia education support staff. On December 12,
2003, after getting off the school bus, the student dipped and fell while walking
toward the school building. The student was serioudly injured, received medical
treatment and did not attend school from the time of his accident until January 5,
2004, when he returned to school in awhedchair. On January 5, the student’s
trangportation services changed: he was trangported to and from school on a
different school bus, onethat carried only specid education students and support
saff, and wastransported on a“door to door” basis. That is, hewas escorted or
accompanied by specid education staff from the pickup point by his home to
[the] bus and from the bus to the school, and assisted as needed [by] specia
education support staff throughout the entire trip.  This level of service was
provided to the student by the school from January 5, 2004 to the end of the
2003-2004 school year. The student continues to receive specid education
trangportation service on a*“door to door” basis in the 2004-2005 school year.
The student no longer requires a whedlchair; he now uses a “sde-walker” to
assig him while waking. Currently, at the request of his mother, a specid
education support staff member always accompanies the student as he move||
from place to place within the schoal.

Specid Education Due Process Hearing Decision, Adminigtrative Record, Vol. 11, at 545. The* Statement
of Facts’ submitted by counsd for the plaintiff to the adminigtrative hearing officer in connection with her
request for adue process hearing refers only to thisfal and to an occasion on which “the specid education

teachers left [S.B.] unaccompanied. He then became stuck in an eevator for an hour and became very



awxious” Id. Vol. | a 14. In response to the question “how could this problem be resolved?’ on the
Dispute Resolution Request Form submitted by the plaintiff’s atorney to the Maine Department of
Education which gaveriseto the adminigtrative hearing, counsel for the plaintiff responded “ Jury verdict and
injunctiverelief.” Id. at 90.

The* Statement of Issues’ submitted by the plaintiff’ srepresentative to the hearing officer stated as
follows, inits entirety:

1. Whether the School Department faled to provide a reasonably safe
accessblewakway, in violation of the Uniform Federd Accessibility Standards
(UFAS), promulgated pursuant to the A.D.A.

2. Whether the City of South Portland and the School Department unlawfully
discriminated againgt [S.B.], and violated his civil rights.

3. Whether, as a direct and proximate result of the City and school
department’s negligence and discriminatory acts, their A.D.A. violation and
Maine Human Rights violation, [S.B.] suffered damages, including permanent
injuries

4. Whether the municipdity’s policy, cusom and practice relating to bus
trangportation for handicapped individuas during icy or snowy conditions[Sic].

5. Whether the school and city deliberately ignored [Ms. K’ 5] requests for
reasonably handicapped accessi ble transportation.

6. Whether the school and city failed to train their employeesin the specid
needs of handicapped individuas, such as[S.B.].

7. Whether adenid of handicap ble transportation wasthe cause and
moving force behind [SB.'s] deprivation of rights secured by the U.S.
Condtitution, the Americans with Disabilities Act, IDEA or other pertinent and
Maine Congtitution [Sic].

8. Whether, by virtue of the violations set forth above, the municipdity
unlawfully discriminated againgt [SB.], and violated his civil rights

9. Whether, asadirect and proximate cause [sic] of the Defendants' actions,
[Ms. K] suffered damages, including medical expenses, serious emotiond
distress, aswell as the loss of care, comfort and society of [S.B.].

Id. at 14-15. The submission identified aswitnessesfor the adminigrative hearing Susan Fitzgerdd, Ms. K,

S.B., “[b]usdriver(s) on duty on the date of the accident,” and “ Specid Education Teacher(s).” Id. at 17.



Counsd for the South Portland School Department asked the hearing officer to dismisstherequest
for adue process hearing on the groundsthat “the primary relief sought by thefamily inthishearing are[s¢]
tort-like money damagesand attorneys feesin connection withtheinjuries[S.B.] sustainedin hisfdl,” and
that money damages are not available under the IDEA, which isthe source of the specia hearing officer’s
authority. 1d. at 26-27. After an exchange of letter arguments and a pre-hearing conference, the hearing
officer dismissed theissuesnumbered 1-4 and 8- 9 as presented by the plaintiff “onthegroundsthet they are
beyond the jurisdiction of the specid education due process hearing officer;” dismissed issue number 7
“except to the extent it relates to rights the student may have that arise out of the IDEA or Maine specid
education law;” and denied themotion to dismisstheissues numbered 5 and 6, “ because the hearing officer
understands Issue 5 to state a claim that the student’ s1EP wasinadequate and did not provide the student
with a free and appropriate public education (FAPE), and understands Issue 6 to state a claim that the
school failed to implement the student’ s 1EP appropriately.” 1d. at 41. The hearing officer further advised
that he was “inclined to think that, unless the family can show that they seek aremedy that 1) iswithin the
jurisdiction of the hearing officer but 2) has not already been provided by the schoal., thereisno reason to
proceed with a hearing on the merits of this case. Consequently, the question of whether thereis such a
remedy will be the threshold issue a the hearing ... .” 1d.

The hearing officer’ s decison presents the issues to be resolved at the hearing as follows:

I. Isthe family seeking a vaid remedy that is @ within the jurisdiction of the
hearing officer and b) has not aready been provided by the schoal; and, if so,

I1. Does the student’s Individudized Education Program (IEP) as it concerns
specid education trangportation services provide a free and appropriate
education (FAPE); and, if so,

I1l. Was the student’s IEP as it concerns specia education transportation

sarvices properly implemented by the school ?

Id. Vol. Il a& 546-47. Hefound asfallows:



At the conclusion of the hearing, it became clear that the family was not arguing
that the “door to door” bus service that the student had been receiving since he
returned to school on January 5, 2004 was inadequate under IDEA standards.
Indeed, the family’ s expert witness essentialy gpproved both the kind and level

of servicethe school wasproviding. Rather, thefamily’ sargument amountedto a
clam that the IEP was inadequate because it did not sufficiently describe the
“door to door” trangportation services the school was in fact providing. The
family findly articulated the remedy it was seeking: an order from the hearing

officer that the student’ s |EP, under which he was receiving specia education

sarvices from the school, be amended to more completely describe the

trangportation services which the school was providing.

Thereare saverd reasonswhy thisremedid request does not justify ahearing
under the circumstances present inthiscase. Firt, the student had been receiving
“door to door” trangportation services, with specid education support staff with
him throughout the entiretrip, Ssnce January 5, 2004. Thefamily hasknown since
that date exactly what kind of trangportation service the student was receiving.
The school convened a PET medting in July of 2004 to amend the |EPto reflect
the fact that “door to door” services were being, and would continue to be,
provided to the student. The student’'s mother atended this PET and
participated in the discussion about the student’s transportation services. . . .
Second, the family made no complaint to the school about the “door to door”
transportation service the student was recelving. During this period, the school
asked the student’s mother if she wanted to convene another PET mesting to
discusstransportationissues. Shedeclinedto do so. Thefamily hasnever asked
the school for the remedy it now says it wants. This remedy was never
mentioned in the family’s request for a due process hearing, at the pre-hearing
conference, or in any of itswritten submissonsat any point in thisprocess. The
request that the |EP be modified to contain a more specific statement about
trangportation services was firgt articulated toward the end of the hearing on
November 4, 2004. The school, whileit has proved by its actions over the past
year that it iswilling to provide trangportation services acceptable to the family,
was never given the opportunity to do voluntarily what the family now asksthe
hearing officer to order it to do.

Findly, there is another fact present in this case which conclusively
demondratesthe futility of the remedy the family now seeks. At the hearing, the
school presented uncontradicted evidence that the family is moving out of the
schooal didrict and is enrolling the student in another school. . . . Even assuming
arguendo that thefamily isentitled to the order it seeks, it would befutilefor this
hearing officer to issue such an order a week after the student has begun
attending another school, in another schooal didtrict, and iscurrently receiving his
education under adifferent IEP. Evenif there once was a controversy between



these parties that did arise out of the IDEA, there is no longer any such
controversy here.

Id. at 550-52.



Discussion

As the defendant school department points out, Memorandum in Opposition to Motion to Permit
Presentation of Additiona Evidence (“Opposition”) (Docket No. 57) at 9, the plaintiff’ sargument thet the
additional evidence she seeksto submit “is needed to describe the adequecy of the specid education given
to SB inlight of hisIEP, aswell asto document SB’ seducationd needsand leve of functioning,” Motion at
2, does not address at dl the hearing officer’ s conclusion, which isthe matter to be reviewed by this court
under the IDEA. In her reply, the plaintiff repests the conclusory assartion that “[t]he remaining witnesses
[other than the bus driver and bus aide] referenced in the Motion to Permit Presentation of Additiona
Evidence are needed to review the adequacy of the IEP and its remediaion.” Paintiff's Reply
Memorandum in Support of Plaintiff’sMotion to Permit Presentation of Additiona Evidence (Docket No.
58) & 7. Theonly assertion in the reply memorandum thet possibly addresses theissue presented to this
court isthe statement under the heading “ Conclusion” that “[&]fter the‘ threshold issue’ waserroneoudy and
arbitrarily defined by the hearing officer, the entire proceeding was contaminated.” 1d. Assumingthet thisis
the argument that counsd for plaintiff meant to make al aong, the problem then becomesthefact that none
of the plaintiff’ s submiss ons specifies how or why the hearing officer’ s determination of the threshold issue
was erroneous and arbitrary. Inaddition, noneof the plaintiff’s submissons specify theremedy or remedies
she was seeking from the hearing officer beyond those that may be discerned from the list in her statement
of issues, which is set forth above. | can only conclude, therefore, that the hearing officer’s discussion
properly identified those remedies.

The plaintiff does not suggest how the additiona evidence that she wishestosubmit isrdevanttothe
issue before this court; she discussesit only in the light of its relevance to the case she wanted to present to

the hearing officer. Allowing the additiona evidence into the record before this court would be an empty



exercise, because it could not properly be considered by the court. If the court were to consider such
evidence, it would undercut the statutory role of the hearing officer and the goa of conserving judicid
resources. The other “important concerns’ identified by the First Circuit in Roland M. — the unfairness of
alowing one party to reserve its best evidence for trid and the reasons why a proffered witness did not
tedtify a the adminidrative hearing — do not appear to be implicated in this case. | conclude that the
plantiff has not satisfied her burden to provide “some solid judtification,” 910 F.2d a 996, for
supplementing the adminidrative record with the additional material she has offered.
Conclusion
For the foregoing reasons, the plaintiff’s motion for leave to present additional evidence is

DENIED.

Dated this 30th day of November, 2005.

/9 David M. Cohen

David M. Cohen
United States Magistrate Judge
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