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REPORT AND RECOMMENDATION*

The plaintiff in this Supplementa Security Income (*SSI”) gpped contends thet the administrative
law judge's conclusion that he is capable of returning to his past rdevant work is not supported by
subgtantial evidence. | recommend that the court affirm the commissoner’s decison.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), theadministrative
law judge found, in relevant part, that the plaintiff suffered from an a cohol abuse disorder,? affective/mood

disorder and anxiety, impa rmentsthat were severe but which did not meet or medically equd thecriteriaof

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on November 29, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.

2 The parties agree that alcoholism is not a contributing factor material to the determination of disability in thiscase. See
20 C.F.R. §416.935(h).



any impairment listed in Appendix 1 to Subpart P, 20 C.F.R. Pat 404 (the “Ligtings’), Findings 3-4,
Record at 16-17; that the plantiff’ sallegations concerning hislimitationswere not totdly credible, Finding 5,
Record at 17; that heretained the resdud functional capacity to perform the exertiond requirementsof light
work and that hisimpai rments cause non-exertiond limitationswhich limit thisoccupationd base, Finding 7,
id.; that the plaintiff's past relevant work did not require the performance of work-related activities
precluded by his resdud functiona capacity, Finding 8, id.; and that, Snce his medicdly determinable
imparments did not prevent the plaintiff from performing his past rdevant work, he was not under a
disaility as that term is defined in the Socid Security Act a any time through the date of the decision,
Findings 8 10, id. The Appeds Council declined to review the decison, id. at 57, making it the find
determination of the commissioner, 20 C.F.R. § 416.1481; Dupuisv. Secretary of Health & Human
Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). Inother words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 4 of the sequentia review process. At Step 4, the
clamant bears the burden of proof of inability to return to past rdevant work. 20 C.F.R. § 416.920(e);
Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the commissioner must make findings of
the plaintiff’ sresdud functiond capacity and the physica and menta demands of past work and determine

whether the plaintiff’s resdud functiond capacity would permit performance of that work. 20 CF.R. 8§



416.920(e); Socid Security Ruling 82-62, reprinted in West’ s Social Security Reporting ServiceRulings
1975-1982 (“SSR 82-62"), at 813.
Discussion
Theplaintiff contendsthat the resdud functiona capacity used by theadminigtrativelaw judgein his
hypothetica question to the vocationd expert was not supported by the reports of the state-agency
psychological reviewers and that, when his representative asked a hypothetical question based on one of
those reports, the vocationa expert replied that the plaintiff could not return to his past relevant work, a
response which the adminigrative law judge should have adopted. Statement of Specific Errors
(“ Statement of Errors’) (Docket No. 6) at 1-3.
The adminigrative law judge posed the following hypothetical question to the vocationa expert:
He doesn't have any exertiond limitations. But he needs work that involves
smple ingructions to understand, recdl, and carry out. No more th[an the
occasiond incidenta public contact. He needsto have ajob where he doesn't
have to coordinate work activity more th[a]n occasondly with coworkers. It
needs to be repetitive work. He would gill have occasond mild anxiety,
depression, but those symptoms would alow enough atent[ivelness and
respongivejness to carry out norma work assgnments within the RFC
satisfactorily. And that's assuming that he is being treated for the anxiety and
depressive disorders and is not abusing alcohol.
Record at 54. The vocationa expert reponded that the plaintiff could return to hisjobsasa night clearer,
groundskeeper, warehouse worker and driver’ sassstant. 1d. at 54-55.
The plaintiff’ s representative then asked the following hypotheticd question:
So | want you to assume the sameindividua who hasamoderateinability to. . .
understand and remember detailed indructions, amoderateto marked inagbility to
cary out detalled ingructions;, a moderate inability to maintain attention and
concentration for extended periods;, a moderate inability to perform activities
within aschedule, maintain regular attendance, and be punctud within customary

tolerances, a moderate inability to work in coordination with or in proximity to
others without being distracted by them; a moderate inability to complete a



norma workday and workweek without i nterruptionsfrom psychologically based

symptomsand to perform at a. . . congstent . . . pace without an unreasonable

number and length of rest periods;, a marked inability to interact appropriately

with the generd public; a moderate inability to accept ingtructions and respond

gopropriatey to criticiam from supervisors, amoderateinability to get dong with

coworkersor peerswithout distracting them or exhibiting behaviord extremes; a

moderate inability to maintain socidly appropriate behavior and to adhere to

basic standards of neatness and cleanliness;, a moderate [in]ability to respond

gppropriately to changesin the work setting; and amoderateinability totrave in

unfamiliar places or use public trangportation.
Id. at 56-57. The vocationa expert responded that such an individual would not be able to perform the
jobs she had listed in response to the adminigirative law judge s hypothetica question. Id. at 57.

Theplaintiff contendsthat thelatter question isbased on the report of ThomasA. Knox, PhD., one
of two State-agency reviewers, some of whose concernsare not reflected in theadministrative law judge' s
hypothetica question. Statement of Errorsat 3. He argues that the adminidirative law judge was required
toinclude dl of the limitations assgned by Dr. Knox in any hypothetica question to the vocationa expert
and that hisfailureto do so requiresremand. Id. at 3-4. Heassartsthat Dr. Knox’ sreport is“very smilar”
to that of the other state-agency reviewer, David R. Houston, PhD., and “ consstent with” thefindingsof a
consulting psychologist, David W. Booth, PhD., who saw the plaintiff twice a the request of the
adminidraive law judge. Id. at 4-5.
The hypothetica question posed by the plaintiff’ s representative is taken from two pages of Dr.

Knox’s report, Record at 162-63, a form on which boxes were checked by Dr. Knox after each of 20
datements. The representative did not mention those statements for which Dr. Knox checked the box

under the heading “Not Significantly Limited” and choseto cast each of the other satementsas“amoderate

inability” rather than as “a moderately limited ability to,” which would have been a more accurate



presentation of theinformation on theform. The question as posed does not account for Dr. Knox’ snotes,
which indude the following:

A — Clonaultative] E[xamination] psychologist opines[cdamant] should beable

to understand & remember work information. Memory was “far” at CE.

Cognitive ability estimated to be normd. [Clamant] can understand & retain at

least smple indructions.

B — Thoughts were clear a CE. CE psychologist opines difficulty [with]

concentration & persstence dueto anxiety. However, [claimant] reportsin Adult

Function Form he prepares smple meds, watches TV 8 hours per day without

difficulty understanding or concentrating, handles hisown money. He can carry

out ample tasksin 2-h[ou]r blocks.

C — Dr. Booth opines socid difficulty due to anxiety. [Claimant] describes

anxiety [with] avoidance in deding [with] the public & this father's motd.

However, he saysin Adult Function Form he can shop independently & hevidts

[with] others. [Clamant] can interact gppropriately [with] coworkers &

supervisors, not [with] the public.

D — He can adapt to minor changesin routine.
Id. at 164-65. Thegatement that the plaintiff “ can interact gppropriately with coworkersand supervisors’
appearsto beinconsstent with Dr. Knox’ s checking of thebox for “Moderatdy Limited” in the categories
of “The ability to accept ingtructions and respond gppropriately to criticism from supervisors’ and “The
ability to get dong with coworkers or peerswithout distracting them or exhibiting behaviord extremes,” id.
at 163, and the statement that he* can adapt to minor changesinrouting” appearsto beinconsstent with his
checking of the same box for the category “ The ability to respond appropriately to changes in the work
seiting,” id. If Dr. Knox’s notes are not incons stent with these sections of the form, they demondtrate that
the degree of limitation that Dr. Knox meant to suggest in checking “Moderatdy Limited” issgnificantly less

than that which must have been inferred by the vocationa expert.



Dr. Houston's report differs from that of Dr. Knox in two categories: he finds only a moderate
limitation on the ability to carry out detailed ingtructionsand no sgnificant limitation on the ability to maintain
socidly appropriate behavior and to adhere to basic stlandards of neatnessand cleanliness. 1d. at 144-45.
Given the nature of the jobs a issue — night cleaner, groundskeeper, warehouse worker and driver's
assistant — these two categories could well have been weighed more heavily in the vocationa expert’s
response than some or dl of the other categories on which the two reviewing psychologists agreed. Dr.
Houston' s notes follow:

A — CE edimated averageintdligence. Hecan understand & remember smple

indructions.

B — Routine tasks can be carried out. He can prepare meals, shop & watch

T.V. without problems.

C — Hedoesreport socidizing with friends. No work with the public; he can

interact with co-workers & supervisors.

D — Just smple changes can be adapted to.
Id. at 146. Again, thereviewer statesdirectly that the plaintiff can interact with coworkersand supervisors.

If this statement does not conflict with his indication of moderate limitations on the abilities to accept

ingtructionsand criticism from supervisors and to get dong with coworkers, then the satement doesindicate
what a“moderatelimitation” meansto Dr. Houston, and thisinformation should a so have been presented to
the vocationd expert in order to present an accurate picture of the reviewer’s evauation.

Dr. Booth's second report concludes:

Inawork environment, Mr. Proctor should be ableto understand and remember
information. It is likely that he would have difficulty concentrating on work
requirements and persisting with tasks, as aresult of acute anxiety. It would be
expected that he would have difficulty responding in an gppropriate and

comfortable way to othersin awork setting, where it would be expected that
anxiety would be prominent.



Id. a 226. As noted, Dr. Knox rgected Dr. Booth’s conclusions concerning the likdy effects of the
plantiff’ s anxiety.

The adminidrative law judge' s question was not incongstent with the findings of any of the three
psychologists. Contrary to the plaintiff’ s argument, the question did not omit the state agency reviewers
limitationsregarding “ concentration, persstence, attention, and response.” Statement of Errorsat 5. They
are included, to the extent warranted when the psychologists  corresponding notes are considered, in the
portions of the hypothetica that prescribe “work that involvessmpleinstructionsto understand, recdl, and
carry out” and “a job where he doesn’'t have to coordinate work activity more than occasondly with
coworkers’ and “[i]t needsto be repetitivework.” Record at 54. See Arocho v. Secretary of Health &
Human Servs., 670 F.2d 374, 375 (1st Cir. 1982). When the reviewers reports are consdered in full,
rather than by merdly repesting the checked categories from a form, the adminigrative law judge' s
hypothetical question was sufficient. Nothing in SSR 82-62, the only authority cited by the plaintiff,
Statement of Errorsat 5, requiresadifferent result. Seegenerally Smithv. Barnhart, 222 F.Supp.2d 78,
82-83 (D. Me. 2002); see also Bohn-Morton v. Commissioner of Soc. Sec., 389 F.Supp.2d 804,
(E.D.Mich. 2005).

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.



Failuretofileatimely objection shall constitute a waiver of theright todenovo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 30th day of November, 2005.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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