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REPORT AND RECOMMENDED DECISION?

The plaintiff in this Socid Security Disgbility (“SSD”) gpped contends that the commissoner’s
decision is not supported by substantial evidence. | recommend that the court vacate the commissoner’s
determination.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in rlevant part, that the plaintiff’s chronic pulmonary obstructive disease was a severe
impairment but not one which met or medicaly equaled the criteriaof any impairment listed in Appendix 1

to Subpart P, 20 C.F.R. Part 404 (the “Ligtings’), Findings 3 & 4, Record at 16; that her alegations

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon which she seeksreversal

of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on November 29, 2005 pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at oral

argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
(continued on next page)



regarding her limitations were credible, Finding 5, id. at 17; that she had the resdua functional capacity for
work at thelight exertiond level with occasiond bending and stooping and no respiratory irritants, Finding 6,
id.; that shewasunableto perform any of her past relevant work, Finding 7, id.; thet given her age (younger
individua between the ages of 45 and 49), education (limited), lack of transferable skills and residud
functiona capacity, use of section 202.17 of Appendix 2 to Subpart P, 20 C.F.R. Part 404 (the“ Grid") as
aframework for decision-making led to the conclusion that there were a Sgnificant number of jobsin the
nationd economy thet she could perform, including semi-conductor assembler, cashier 11, and counter
attendant, Findings8-12, id.; and that the plaintiff therefore was not under adisability asthat termisdefined
inthe Socid Security Act at any timethrough the date of the decision, Finding 13,id. The Appeas Council
declined to review the decision, id. at 5- 7, mekingit thefind determination of the commissoner, 20 C.F.R.
§404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination made must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusions drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of
Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 5 of the sequentid review process, at which the burden
of proof shiftsto thecommissioner to show that the claimant can perform work other than her past relevant

work. 20 C.F.R. 8§ 404.1520; Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690

the administrative record.



F.2d & 7. Therecord must contain positive evidence in support of thecommissoner’ sfindingsregarding
the plaintiff’ sresdud functiona capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff contends that the vocationa expert who tedtified at the hearing beforetheadminigrative
law judge “conceded” that dl of the jobs listed in the decison as appropriate for the plantiff, with the
exception of the job of semiconductor assembler in asterile sedentary environment, would involvetherisk
of exposure to environmentd irritants and accordingly are not within her resdua functiond capacity.
Statement of Specific Errors (* Statement of Errors’) (Docket No. 6) at 2-3. According to the plaintiff, the
vocationa expert tedtified thet there were only 11 jobs in Maine in the remaining category and “[n]o
determination has been made on whether 11 is a Sgnificant number, or whether these jobs require kill
levels beyond those atained by the plaintiff.” Id. a 4. The plaintiff assertsthat thislack of determination
requires remand.

The plantiff points out, id. at 3, that the reviewing state-agency physicians both noted that the
plaintiff should avoid concentrated exposure to respiratory irritants, Record at 207, 255. The testimony
given by the vocationa expert on cross-examination was that, despite the fact that the jobs of cashier |1,
counter attendant and charge account clerk werelisted in the Dictionary of Occupationa Titles(*DOT”) as
not involving environmentd irritants, id. at 41-44, it was possible that the plaintiff would be exposed to
environmenta irritants in those jobs, such as customers wearing perfume, id. at 42, 46-48. A temporary
occasiona exposureto arespiratory irritant does not necessarily equa the concentrated exposure that the
physicians determined should be avoided. However, this issue need not be resolved because the

adminigrative law judge assgned the plaintiff a resdua functiond cgpacity that included no respiratory



irritants. 1d. at 17. Given that condraint, the vocationd expert’ stestimony does appear to makethree of the
four identified jobsinappropriatefor the plaintiff. Counsd for the commissioner agreed with thisconcluson
in response to aquestion at oral argument.

Theplaintiff’ sargument with respect to the remaining job, that of semiconductor assembler, retson
amischaracterization of thevocationa expert’ stestimony. Thevocationa expert testified that therewere 11
such jobsin Maine a the sedentary level and 294 at thelight leve. 1d. at 45. Theadminigtrativelaw judge
used the latter number in hisopinion. 1d. at 17 (Finding 12). Thereisno evidencein therecord to support
separating out the sedentary-level jobs as being the only ones conducted in a sterile environment. The
adminidrativelaw judge found that the plaintiff had aresdua functiona capacity for light work, aconcluson
which counsd for the plaintiff agreed was“fair,” id. a 40, so dl 305 jobsin Maine and 61,000 nationdly,
id. at 45, must be considered to be available to the plaintiff.

At ord argument, counsd for the plaintiff contended that the adminigrative law judge may only
consder the number of jobsavailablein thestate or region wherethe dlaimant lives or in contiguousregions
and not the number available nationally when deciding whether the plaintiff can perform other work which
exigs in dgnificant numbers. So consdered, counsd asserted, it is not possble to tell whether the
vocationa expert would consider 305 jobs to be asgnificant number, and remand must be ordered for the
taking of further testimony on this point. This argument cannot succeed. Firs, theregulations statethat it
does not matter whether work exigts in the immediate area in which the clamant lives. 20 C.F.R. §
404.1566(a). Next, determination whether a given number of jobsis significant within the meaning of 20
C.F.R. 8§ 404.1560(c) is made by the commissioner, not a vocational expert, and is often made by
reviewing courts. See Brun v. Barnhart, 2004 WL 413305 (D. Me. Mar. 3, 2004), adopted 2004 WL

1572695 (D. Me. Apr. 5, 2004), aff'd 126 Fed.Appx. 495 (1st Cir. 2005), at *5 (and cases cited



therein). Further, this court has repeatedly held that the “ gnificant numbersin the nationad economy” to
which the regulations refer does not mean the number of jobs availablein aparticular type of work only in
Maine, but rather the number of jobs avallable nationdly or at least in severd regions of the nation. See,
e.g., Brun; Welch v. Barnhart, 2003 WL 22466165 (D. Me. Oct. 31, 2003), at *4. See generally
McCallister v. Barnhart, 2004 WL 1918724 (D. Me. Aug. 26, 2004), at *5, and cases cited therein
(finding 174-500jobsin aregion to be asgnificant number). The caselaw from other jurisdictionscited by
counsd for the plaintiff at ord argument does not cause me to doubt this court’s earlier decisons on this
point. In Lenon v. Apfel, 191 F.Supp.2d 968 (W.D. Tenn. 2001), no evidence was presented at the
adminigrative hearing asto the number of jobsavailablein either the nationd or theregiona economies. Id.
at 979. InFranklinv. Apfel, 8 F.Supp.2d 227 (W.D. N.Y. 1998), the adminigtrative law judge “was not
fully certain thet there were sgnificant numbers of jobs available in the economy.” 1d. at 234. Both cases
arediginguishable.

The plaintiff’s statement of errorscitesno authority to support its necessarily-implied assertion that
the commissioner must make an explicit determination that agiven number of jobsisaggnificant numberin
order to avoid remand, and counsd for the plaintiff wasunableto provideany & ord argument. It hasbeen
my experience that such a determination has been made by the courtsin many cases. See Brun, at *5, and
cases cited therein. | have made such a determination in the past. 1d. (40 jobs in Maine and 50,000
nationdly condtitute a sgnificant number). | see nothing in the record of this case that would support a
different result.

Theplantiff fares better with her contention, emphasized at oral argument, that the semiconductor
assembler job was not appropriate for her based on the resdua functional capacity assgned by the

adminigrativelaw judge. Thevocationa expert testified that the semiconductor assembler jobshad an SVP



(specific vocationd preparation) at the “low end” of 3, which would be “less than 30 or just around 30
[days of required training].” Record at 45. The adminigtrative law judge found that thiswas“equivalent to
svp 2 Id. a 17. Specific vocational preparation “is defined as the amount of lapsed time required by a
typica worker to learn the techniques, acquire the information, and devel op the facility needed for average
performance in a specific worker gtuation.” Dictionary of Occupational Titles (*“DOT”) (U.S. Dep't of
Labor, 4thed. rev. 1991), Appendix C, Part 1. Thefinding by theadminidrativelaw judgethet the SVPin
this case was the equivdent of 2 is critical, because he found that the plaintiff had no transferable skills,

Record at 17, and an SVP of 3 corresponds to semi-skilled work, while unskilled work isclassfied at the
SVPleve of 1or 2. Socid Security Ruling 00-4p, reprinted in West' s Social Security Reporting Service
Rulings 1983-1991 (Supp. 2004), at 245. Anindividud is able to perform semi-skilled work only if she
hes transferable skills. 20 C.F.R. 8§ 404.1568(d)(1). Counsd for the commissioner contended at oral

argument that adminidirative law judge was entitled to rely on the * greater detail” about a “ specific job”

provided by thetestimony of the vocationa expert which the adminigtrativelaw judge evoked. However,
as counsd for the plaintiff pointed out, the DOT provides very specificaly that the levels of the SVP scale
“are mutudly exclusve and do not overlap.” DOT, Appendix C, Part I, Note. Given this absolute
language, and the commissioner’s policy et forth in Socid Security Ruling 00-4p, reprinted in West's
Social Security Reporting Service Rulings 1983-1991 (Supp. 2004), at 244 (“In making disability

determinations, we rely primarily on the DOT . . . for information about the requirements of work in the
national economy . . . . Occupational evidence provided by aVE . . . generdly should be consstent with
the occupationd information supplied by the DOT. When thereisan agpparent unresolved conflict between
VE. .. evidence and the DOT, the adjudicator must elicit a reasonable explanation for the conflict before

relying on the VE . . . evidence to support a determination or decison about whether the damart is



dissbled.”), remand is required in this case. The adminidrative law judge evoked testimony from the
vocationd expert to the effect that dl jobsincluded within the category of semiconductor assembler actudly
have an SVP “a the low end” of 3, so that it would be “less than 30 or just around 30" days of training,
which isthe definition of an SVP of 2. The adminigrative law judge provided no reasonable explanation
for this obvious conflict with the DOT, nor did he ask the vocationd expert to provide one. Under these
circumstances, remand is required.
Conclusion

For theforegoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case remanded for further proceedings consistent with this opinion
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo revievby
the district court and to appeal the district court’s order.

Dated this 30th day of November, 2005.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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