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DISTRICT OF MAINE

LORRAINE HALL-WAGNER,
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Docket No. 05-28-P-H
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Defendants

RECOMMENDED DECISION ON MOTION OF DEFENDANT GMRI, INC. FOR
SUMMARY JUDGMENT

Defendant GMRI, Inc. movesfor summary judgment on the claim asserted againg it by the plaintiff,
Lorraine Hal-Wagner, and the cross-clams asserted againgt it by defendants Shops at Clarks Pond,
Clarkfair, L.L.C, M&J Wilkow, Ltd. and Rdliakor ServicesInc. Moation of Defendant GMRI, Inc. for
Summary Judgment (“Mation”) (Docket No. 57). | recommend that the court deny the motion.

. Summary Judgment Standard
A. Federal Ruleof Civil Procedure 56

Summary judgment is appropriate only if the record shows*“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as ameatter of law.” Fed. R. Civ. P. 56(C);
Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “Inthisregard, ‘ materid’ meansthat acontested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuine€ meansthat ‘the evidence about the fact is

such that areasonable jury could resolve the point in favor of the nonmoving party.”” Navarrov.



Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an abbsence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua element of itsdam onwhichthe
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1<t Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locad Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit aresponsive “separate, short, and concise’” statement of materid
factsin which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the
moving party’ s atement of materid facty.]” Loc. R. 56(c). Thenonmovant likewise must support each

denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits



own additiona statement of materia factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or quaify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
shall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificdly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1« Cir. 2004) (“We have congstently upheld the enforcement of
[Puerto Rico's smilar locd] rule, noting repeatedly thet partiesignore it a ther peril and that falure to
present a statement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’ s
deeming the facts presented in the movant’ s statement of undisputed facts admitted.” (citationsand internd
punctuation omitted).

Il. Factual Background

The plantiff dlegesthat sheinjured her ankle when shefdl in the “wakway/parking lot/driveway”
near the front door on the Olive Garden Restaurant in South Portland, Maine. Defendant GMRI, Inc.’s
Statement of Undisputed Materid Facts (“GMRI SMF’) (Docket No. 58) { 1; Plantiff’ s Statement of
Materid Facts in Support of Her Objection to Defendant GMRI’s Motion for Summary Judgment

(“Plaintiff’s Responsive SMF’) (Docket No. 72) 1 1; Defendant Reliakor Services Inc.’s Response to



Defendant GMRI’' s Statement of Undisputed Materia Facts (“ Reliakor Responsve SMF') (Docket No.
74) 11, Defendants Shopsat Clark’sPond L.L.C., M&JWilkow, Ltd. and Clarkfair, L.L.C.’sResponse
to Defendant GMRI, Inc.’ s Statement of Facts, etc. (“Clark’ sPond Responsive SMF’) (Docket No. 76)
1.' Thebasisfor thisalegation isthat GMRI “owned and/or operated the Olive Garden Restaurant” and
that GMRI “breached its duty to keep its premises reasonably safe” 1d. 2. The potholein which the
plantiff dlegesthat shefdl islocated inthe roadway infront of the Olive Garden Restaurant. Id. 3. This
incident occurred on February 9, 2002. Additiond FactsMateria to GMRI'sMotion (“Paintiff sSSMF”)
(induded in Paintiff’ s Supplementa SMF, beginning a page 4) 1120-21; Defendant GMRI, Inc.’ sReply
to Plaintiff’s Statement of Materid Facts (*GMRI’s Responsive SMF’) (Docket No. 79) 1 21.

Generd Mills Restaurants, Inc. leased the property for the operation of this restaurant from the
owner. GMRI’s SMF 1 4; Rantiff's Responsve SMF 4; Reliakor Responsive SMF 4; Clark’ s Pond
Responsive SMF 4. 1n 1995 Generd Mills Restaurants, Inc. changed its nameto GMRI, Inc. Id. 5.
The premisesleased for GMRI’ sexclusve use extend only asfar asthe sdewak in front of the restaurant;
the exclusively leased premises do not include the roadway in front of the restaurant, where the plaintiff
dlegesshefdl. 1d. 16. Theplacewherethe plaintiff fell islocated on property owned by defendant Shops
a Clark’s Pond on the date of thefdl. Id. §7. The sole bass of ligbility adleged aganst GMRI by

Reliakor’ scross-dant isthat “[t]o theextent that the plaintiff proves any damagewas caused by negligence

! Defendants Shops at Clark’s Pond L.L.C., M&J Wilkow, Ltd. and Clarkfair, L.L.C. (the“Clark’s Pond defendants”)
present aqualified responseto this paragraph of GMRI’ s statement of material facts, based on the assertion that they
“deny that an allegation in an Amended Complaint is sufficient to establish a fact for the purposes of summary
judgment.” Clark’s Pond Responsive SMF 1. Aspresented here, the paragraph asserts only what the plaintiff claims,
not that what she claims actually occurred, and it correctly states that claim. As the admissions of the plaintiff and
defendant Reliakor Services, Inc., demonstrate, Reliakor Responsive SMF | 1; Plaintiff’s Responsive SMF 1 1, thereisno
dispute about thisfact asitisalleged. The Clark’s Pond defendants’ technical objection serves no practical purpose and
will be disregarded, aswill itsidentical response to paragraph 2 of GMRI’ s statement of material facts.

2 Reliakor’ s claim against GMRI is asserted only in its answer to athird-party complaint filed against it by GMRI when
(continued on next page)



or other fault, said damages were caused solely and proximately by the negligence of defendant, Third-Paty
Plaintiff Darden Restaurants, Inc.”® I1d. §8.* An addendum to the lease dated March 21, 1991 statesthat
“LANDLORD shdl maintain or cause to be maintained the Common Areasin clean condition, good order
and repair including but not limited to: . . . parking aress .. . . accessroads . . . adequately illuminating the
parking areas and other common areas. . .."” Id. 110. The addendum definescommon areasasfollows:

LANDLORD hereby gives, grantsand conveysto TENANT theright and non

exclusve easement to use the parking aress, driveways, roadways, curbcut,

entrances and common areas of the aforementioned property (collectively the

“Common Areas’) for use in common with others by vehicular and pedestrian

traffic by TENANT’S customers, invitees, employees, agents, servarts, and

independent contractors.
Id. 111.° Theindemnification clause of thelease states: “ Except for LANDLORD’ Snegligence TENANT

covenants and agrees to hold harmless LANDLORD ... " 1d. §12.°

GMRI was the sole defendant named in the plaintiff’s complaint. Docket Nos. 3 & 19. The plaintiff subsequently filedan
amended complaint naming al of the third-party defendants brought into the action by GMRI as direct defendants.

Docket No. 45. Reliakor’sanswer to the amended complaint does not includeits claim against GMRI. Docket No. 48. To
the extent that that claim survives, as the parties clearly assumeit does, it is more appropriately referred to as a cross-
claim rather than athird-party counterclaim.

¥ GMRI was substituted for Darden Restaurants, Inc. as adefendant in this action. Docket No. 18.

* Defendant Reliakor purports to deny this paragraph of GMRI’s statement of material facts, without citation to the
summary judgment record, becauseit “is not afactual allegation” and “the basis for Reliakor’s claim for contributionis
base[d] upon Mainelaw ...." Reliakor's Responsive SMF 8. A purported denia not accompanied by acitation to the
summary judgment record will not be considered under this court’s Loca Rule 56(f). In addition, as phrased, the sentence
does present afactual statement and presentsit correctly.

® Reliakor again purports to deny this paragraph of GMRI’s statement of material facts, again without citation to the
summary judgment record. Reliakor’s Responsive SMF 1 11. The stated basis for the denial isthat “ The terms of the
lease are on record and the document speaks for itself. GMRI should either set forth applicable provisions in their

entirety or reference portions directly to them[sic] intherecord.” Id. This assertion reveals a basic misundersanding of
Loca Rule56. The moving party has no obligation to reproduce in its statement of material facts anything more than the
specific language of any particular document that it deems material to its motion for summary judgment. If an opposing
party believesthat additional language from that document ismaterial or that the quoted language isin fact misstated, itis
the obligation of that party to set forth that language in its responsive statement of material facts. Reliakor’sdenia as
presented will be disregarded.

® The plaintiff and the Clark’s Pond defendants qualify, and Reliakor denies, this paragraph of GMRI’s statement of

material facts on the basis that the paragraph sets forth legal argument rather than facts. Plaintiff’s ResponsveSMF {12,
Reliakor’s Responsive SMF 112, Clark’ s Pond Responsive SMF 112. The portion of paragraph 12 that is set forth in the
text does not constitute legal argument and accordingly is deemed admitted.



Prior to the plaintiff’ s accident, personnel from the Olive Garden Restaurant had noticed areas of
the parking lot and roadway needing repairs and had reported them to the property manager. Id. §14.”
Those problems extended over the entire parking area and roadway, not just the portion immediatdly in
front of the Olive Garden Restaurant. 1d. 9 15. The driveway where the plantiff fell ran dong the entire
length of dl the stores and restaurants within the Shops at Clark’s Pond, not just in front of the Olive
Garden Restaurant. 1d. §17. Therewas cracking dong the entirelengthof the driveway, running along the
center line of the traveled area. 1d. 1 18.

M& JWilkow contracted with Reliakor for maintenance a the subject premises. Additional Facts
in Support of Reliakor’ s Objectionto GMRI’ sMation (included in Reliakor Responsive SMIF, beginning at
page [2]) 118 Shopsat Clark’s Pond and its maintenance subcontractor, M&J Wilkow, terminated a
contract with Clifton Property Servicesfor on-ste maintenance at the Olive Garden site on April 30, 2002
for, inter alia, failing to provide adequate maintenance services. Plaintif’ sSSVIF | 34.° Shopsat Clark’s
Pond had the pothole where the plaintiff fell filled in very soon after her fal. Id. § 35.%

Thelease agreement between GMRI and the Shopsat Clark’ sPond included asdlf-hdp provison
dating that the tenant could cure any fallure by the landiord to perform any provison of the lease that

continued for aperiod of 30 days after notice. Defendants Shopsat Clark’sPond L.L.C., M&JWilkow,

" The plaintiff and the Clark’s Pond defendants qualify their response to this paragraph of GMRI’ s statement of material

facts and Reliakor deniesit, all apparently because GMRI had not received by the time it filed its motion for summary
judgment on September 22, 2005, Docket No. 57, the transcripts of the depositions on which it based paragraphs 14-18cf
its statement of material facts. GMRI subsequently filed a document specifying the pages of the deposition transcripts
on which it based paragraphs 14-15 and 17-18. Supplemental Citations to Defendant GMRI, Inc.’s Statement of

Undisputed Material Facts (Docket No. 84). Because no authority was cited for paragraph 16, | will not consider that
paragraph. None of the other parties has disputed any of GMRI’ s citations of authority for the other paragraphsand, to
the extent that the citations support those paragraphs, they will accordingly be deemed admitted.

® None of the other parties responded to this paragraph of Reliakor’s statement of material facts. It isaccordingly deemed
admitted to the extent supported by the citation given to the summary judgment record. Local Rule 56(f).

°® GMRI did not respond to this paragraph of the plaintiff’ s statement of material facts. It isaccordingly deemed admitted
(continued on next page)



Ltd. and Clakfar, L.L.C.’s Statement of Additiond Materid Facts, etc. (included in Clark’s Pond
Responsive SMF garting at page 4) 114; GMRI, Inc.’ sReply to Statement of Materia Facts of Shops at
Clark[’]sPond, et a. (Docket No. 83) | 14.
[11. Discussion
A. Plaintiff'sClaim

GMRI contendsthat it is entitled to summary judgment on Count | of the amended complaint, the
only count asserted against it, Amended Complaint (Docket No. 45) at [ 2], which dlegesthat it negligently
breached its duty to keep its premises reasonably safe, because the plaintiff did not fall on its premises, but
rather on property owned by the Shopsat Clark’ sPond, Motion at [1]-[2]. It citesno authority in support
of thisargument. The plaintiff respondsthat she fell in acommon area“to which GMRI had been granted
an eesement by itslease” Paintiff’s Objection to Defendant GMRI’s Motion for Summary Judgment
(“ Plaintiff’s Opposition”) (Docket No. 71) a 1. She contends, without citation to authority,™ thet this
easement makesthe placewhere shefel part of GMRI's"premises.” |d. a 5. Inthedterndive, citing case
law from jurisdictions other than Maine, she assertsthat the landlord and tenant in thiscase had aconcurrent
duty to customers of the restaurant to ensure that the premises were safe for invitees. 1d. at 7.

Ingenerd, indip-and-fal negligence cases, abusness owner owesa® duty of exercising reesonable
carein providing reasonably safe premiseswhen it knows or should have known of arisk to customerson
itspremises.” Budzko v. One City Ctr. Assocs. Ltd. P’ ship, 767 A.2d 310, 314 (Me. 2001) (citationand

interna punctuation omitted). The parties do not cite, and my own research has not located, any Maine

to the extent supported by the citation given to the summary judgment record. Loca Rule 56(f).

¥ Seenote 9, supra.

! Curiously, the plaintiff does cite to authority setting forth the legal standard applicable to motionsto dismiss. Plaintiff’s
Opposition at 5-6. That is not the standard applicable to the instant motion for summary judgment.



case law defining the term “premises’ for purposes of dlocating tort liability between alandlord and a
bus ness tenant when the injury occurs on property immediately adjacent to the leased premises and over
which customers must travel to reach the business and the lease for the premises containsaclauselike that
quoted above.*? The plaintiff has offered evidence that both GMRI and the Shops a Clark’s Pond had
notice of the existence of cracks and holesin theroadway wheretheplaintiff fell. Plantiff’sSMF Y24-27,
29; GMRI Responsive SMF [ 24-27, 29.
InPelletier v. Fort Kent Golf Club, 662 A.2d 220 (Me. 1995), the Maine Law Court said that

[a] business owner has agenerd duty to exercise reasonable care to present

injury to businessinvitees. The duty owed to one lawfully on the premisesis

to use ordinary care to ensure that the premises were reasonably safe for the

plantiff, guarding him againgt al reasonably foresseable dangers, inlight of the

totdity of the circumstances. The duty owed to businessinvitees can extend

beyond the precise boundaries of the premises under the invitor’s control or

occupancy to include the approaches which they are expressy or impliedly

invited to use or which they would be reasonably expected to use, even

though these gpproaches be not under the invitor’ s absol ute control.
Id. at 221-22 (citations and internd punctuation omitted). In that case, the plaintiff wasinjured when her
golf bal ricocheted off railroad tracks crossng afarway on the defendant golf course. 1d. at 221. The
Law Court held that the defendant possessed the tracks because it manifested an intention to have control
over the land on which the tracks were located. 1d. at 222. InLibbyv. Perry, 311 A.2d 527, 535 (Me.
1973), cited with approvd in Pelletier, the plaintiff fell oniceimmediately after sepping off thesairsof an

amory where he had attended a dance, id. at 529. The defendants contended that the area where the

2 The plaintiff cites Tobin v. Portland, Saco & Portsmouth R.R. Co., 59 Me. 183, 188 (1871), for the proposition that “a
person injured, without neglect on his part, by a defect or obstruction in a way or passage over which he has been
induced to pass, for alawful purpose, by an invitation express or implied, can recover damages for the injury sustained
against the individual so inviting and being in fault for the defect,” Plaintiff’s Opposition at 7, but that citation provides
no assistance here where the issue is, in Tobin’sterms, who is“in fault for the defect.” InTobin, the defect wasin a
platform built and used by the defendant railroad company. Thereisno evidence of an analogous situation in the present
(continued on next page)



plantiff fell was not within their possession and control. 1d. at 535. The Law Court held that defendants
owed the plaintiff the duty of exercising reasonable careto provide himwith wakwaysreasonably safefrom
unreasonable risk of harm in light of the totality of the circumgtances. 1d. at 535-36. It relied on caselaw
from other jurisdictions holding that the duty of an invitor to its business invitees extends beyond the
boundaries of the premises under its control or occupancy to include the approaches which invitees are
expresdy or impliedly invited to use or which they would be reasonably expected to use, “even though these
approaches be not under the invitor's absolute control.” 1d. at 535. Findly, in Quadrino v. Bar Harbor
Banking & Trust Co., 588 A.2d 303 (Me. 1991), dso cited in Pelletier, the plantiff fdl onto property
owned by athird party after tripping on a curb constructed and maintained by the Maine Department of
Transportation while crossng a driveway of the defendant’ s banking facility, id. at 304. The Law Court
held infavor of the defendant, finding that it was not “ the passessor of theland that led to plaintiff’ sinjuries”
Id. at 305. The defendant had no possessory interest in the curb. Id.

None of these Maine casesis directly on point. Courts in other jurisdictions have addressed the
precise question presented here and have cometo differing condlusions. The plaintiff citesLevy v. Home
Depot, Inc., 518 So.2d 941, 942-43 (Fla.App. 1988); City of Pensacola v. Samm, 448 So.2d 39, 41-
42 (Fla.App. 1984); Combsv. AetnaIns. Co., 410 So.2d 1377, 1378 (Fla.App. 1982) and Jackson v.
K-Mart Corp., 442 A.2d 1087, 1090-91 (N.J.Super. 1981), which gppear to support her postion.
Contrary to the plaintiff’s suggestion, Plaintiff’s Opposition at 8, neither comment b to Section 343 of the
Restatement (2d) of Tortsnor Ogden v. Libby, 159 Me. 485 (1963), supportsthisapproach. That section

of the Restatement dealswith theliability of the possessor of property to the possessor’ sinviteeor licensee;

case.



that s the context in which the Maine Law Court cited it in Ogden, 159 Me. at 487-88. Again, the
question here is whether GMRI possessed the property on which the plaintiff was injured, not what the
respongbilities of a possessor are.

Other caselaw cited by the plaintiff appearsto support GMRI’ sposition. InWilsonv. Allday, 487
S0.2d 793 (Miss. 1986), the plaintiff suffered adip-and-fdl injury inthe parking lot of asupermarket, id. a
795. Theleaseagreement provided: “The premisesunder thisleaseincludethe free use of properly paved,
lighted, drained, striped parking lot . . . dlowing for the parking of gpproximately 450 automobiles by
Lesseg, its customers, [etc.].” 1d. a 794. The court noted that Mississppi law places on the personin
charge of the premises aduty running to businessinviteesto exercise reasonabl e care to keep the premises
reasonably safe, and that “[w]here the lessor reserves control over a designated area for common use of
tenantsand isnegligent, lessor isliablefor resulting injury.” 1d. at 795-96. The court noted that “[a] number
of caseshave held that in the absence of acontrolling Satute (as here) the lessee of abusiness establishment
within a shopping center is not liable for injuries sustained by a patron on property not included in the
leasehold, where a provision of the lease gave the lessor the duty to maintain the arealin question.” 1d. at
796 (citing casesfrom Massachusetts, Ohio and Texas). Holdingingtead that “liability runswith possesson
and control of the property,” id., the court determined that the language of the lease provided for control of
the parking lot by both lessor and lessee, the court found concurrent ligbility, id. at 798.

Here the language of the lease at issue does not include the roadway, parking lot or other common
aressin theleased premises. Thelease specificaly makesit theresponghility of thelessor to maintainthose
areas. GMRI’'s SMF { 10; Paintiff’s Responsve SMF { 10; Reliakor Responsive SMF | 10; Clark’s
Pond Responsive SMF 1110. Thefact that the lessee retainsthe ability to use salf- help should thelessor fall

to make arepair “necessary to prevent injury to persons’ under the lease, Plaintiff’s SMF 31, GMRI’s

10



Responsive SMF 131, and even hasaduty to*“keegp and maintain [the] respective easement areasfreeand
clear and well kept in accordance with first class shopping center practices,” id. 33, does not overcome
the more specific language concerning the responsbilities of thelessor. However, on the record before the
court, | cannot conclude that only the lessor wasin possession and control of the areawherethe plaintiff fell.
The Law Court’s language in Pelletier alows alessee to be found ligble even if it is not in “absolute
control” of such anarea. | cannot say as a matter of law that GMRI’ s rdationship to this area under the
terms of the lease was beyond the scope of such relationshi ps contemplated by the Law Court in Pelletier.
Accordingly, | recommend that the motion for summary judgment on Count | be denied.
B. Cross-Claims

GMRI contendsthat it isentitled to summary judgment on the clams asserted againgt it by Reliakor
because it was not the owner or renter of the roadway where the plaintiff alegesthat she fell. Motion at
[2]-[3]. It contendsthat it is not ligble to the remaining defendants on their claims for indemnification and
contribution because it had no duty to maintain the roadway, the Shops at Clark’ s Pond isnot thelandlord
and it need not indemnify the landlord for the landlord’s own negligence under the terms of the lease.
Motion at [3]-[5]. GMRI again cites no authority in support of these arguments.

Reliakor opposes GMRI’s motion by adopting the arguments of the plaintiff. Defendant Reliakor
Services Inc.” s Objection to Defendant GMRI’s Motion for Summary Judgment (“Reliakor Opposition”)
(Docket No. 73) at 1-4. It asserts that “[t]he fact done, that GMRI’s patrons had the right to use the
premises (the Olive Garden parking lot) adjacent to its well recognized restaurant in common with other
tenants establishesaduty to the Plaintiff asamatter of law.” 1d. a 3. Rdiakor citesno authority in support
of thisassertion. Nothing in Denman v. Peoples Heritage Bank, Inc., 704 A.2d 411, 413 (Me. 1998),

cited by Reliakor for the unremarkabl e propositionsthat a possessor of land owesaduty to use reasonable

11



care running to dl persons lawfully on the premises and that a possessor is one who manifests an intent to
control the land, Reliakor Opposition at 4, requiresadifferent result. My recommendation with respect to
the motion for summary judgment on the plaintiff’ sclam governs here nonetheess. On the showing made,
GMRI is not entitled to summary judgment on Reliakor’s cross-dam agand it.

The remaining defendants™ assert, in conclusory fashion, that GMRI owed aduty to the plaintiff
“[i]rrespective of thetechnical legd ownership question” Defendants Shopsat Clark’sPondL.L.C.,M& J
Wilkow, Ltd., and Clarkfar, L.L.C.'s Oppostion to Defendant DMRI, Inc.’s Motion for Summary
Judgment, etc. (Docket No. 75) at 5. Thisduty these defendants describe asaresponghility “to ensurethe
safety of those persons whom it knows will use the access road to patronize the Restaurant.” Id.
Essentidly, this argument repeats the one made by the plaintiff, and the sameresult isindicated. GMRI is
not entitled to summary judgment on these cross-clams.

V. Concluson

For the foregoing reasons, | recommend that the motion of Defendant GMRI, Inc. for Summary
Judgment be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district courtis sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument

before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novoreviewby
thedistrict court and to appeal the district court’s order.

3 None of the parties’ statements of material facts makes clear the role of Clarkfair, L.L.C. in this case.
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(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by FREDERICK C. MOORE

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROBERT C. LEBRASSEUR
(See above for address)
TERMINATED: 07/08/2005
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, I

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by FREDERICK C. MOORE
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(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROBERT C. LEBRASSEUR
(See above for address)
TERMINATED: 07/08/2005
ATTORNEY TO BE NOTICED



V.
ThirdParty Defendant
CLARKFAIRLLC

ThirdParty Defendant

CORPORATE TRUST CO
TERMINATED: 04/04/2005

doing business as

SHOPS AT CLARKSPOND LLC
TERMINATED: 04/04/2005

ThirdParty Defendant

CPSPLLC
TERMINATED: 06/13/2005

ThirdParty Defendant
M& JWILKOW LLC

ThirdParty Defendant

RELIAKOR SERVICESINC
doing business as
CLIFTON PROPERTY SERVICES

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by GEORGE M. LINGE
CURTIS, THAXTER, STEVENS,
BRODER, & MICOLEAU
ONE CANAL PLAZA
P. 0. BOX 7320
PORTLAND, ME 04112-7320
(207) 774-9000
Email: glinge@curtighaxter.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by HARRY B. CENTER, 11
(See above for address)
LEAD ATTORNEY
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Counter Claimant
CLARKFAIRLLC

Counter Claimant
SHOPSAT CLARKSPOND LLC

Counter Claimant
M& JWILKOW LLC

V.
Counter Defendant

DARDEN RESTAURANTSINC
TERMINATED: 03/24/2005

Cross Claimant
CLARKFAIRLLC

ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, |11
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by FREDERICK C. MOORE
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROBERT C. LEBRASSEUR
(See above for address)
TERMINATED: 07/08/2005
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
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Cross Claimant

SHOPSAT CLARKSPOND LLC

Cross Claimant
M&JWILKOW LLC

V.
Cross Defendant
RELIAKOR SERVICESINC

Cross Defendant
CPSPLLC

Counter Claimant
RELIAKOR SERVICESINC

V.
Counter Defendant

ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, |11
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by HARRY B. CENTER, 11
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by GEORGE M. LINGE
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by HARRY B. CENTER, 11
(See above for address)
LEAD ATTORNEY
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GMRI INC

Cross Claimant
RELIAKOR SERVICESINC

V.
Cross Defendant

CPSPLLC
TERMINATED: 06/13/2005

Counter Claimant

RELIAKOR SERVICESINC
TERMINATED: 06/13/2005

V.
Counter Defendant
GMRI INC

represented by FREDERICK C. MOORE

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROBERT C. LEBRASSEUR
(See above for address)
TERMINATED: 07/08/2005
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by HARRY B. CENTER, 11

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by GEORGE M. LINGE

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by FREDERICK C. MOORE
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(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROBERT C. LEBRASSEUR



Cross Claimant
GMRI INC

V.
Cross Defendant
CLARKFAIRLLC

Cross Defendant
M& JWILKOW LLC

Cross Defendant
RELIAKOR SERVICESINC

Cross Defendant
SHOPSAT CLARKSPOND LLC

(See above for address)
TERMINATED: 07/08/2005
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by FREDERICK C. MOORE
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by HARRY B. CENTER, 11
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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Cross Claimant
GMRI INC

V.
Cross Defendant
CLARKFAIRLLC

Cross Defendant
M& JWILKOW LLC

Cross Defendant
RELIAKOR SERVICESINC

Cross Defendant
SHOPSAT CLARKSPOND LLC

represented by FREDERICK C. MOORE
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by HARRY B. CENTER, 11
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN J. WALL, 111
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
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