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RECOMMENDED DECISION ON PLAINTIFFS MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Paintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc. have filed five
motions for partid summary judgment. Plaintiff Tear of the Clouds, LLC has filed one motion for partia
summary judgment. Defendants Thomas M. Sobol, Hagens Berman Sobol Shapiro LLP and Steve Berman
havefiled amotion for summary judgment on dl dlaims asserted againgt them in this consolidated action, as
have defendants Garve Ivey and Ivey & Ragsdae.

I. Summary Judgment Standard
A. Federal Ruleof Civil Procedure 56

Summary judgment isappropriate only if the record shows “that thereis no genuine issue asto any
materid fact and that the moving party is entitled to judgment as a meatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004). “Inthisregard, ‘materid’ meansthat a contested

fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is



resolved favorably to the nonmovant. By like token, ‘genuine means that ‘the evidence about the fact is
such that areasonable jury could resolve the point in favor of thenonmoving party.”” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an aasence of evidence to support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of al reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has mede a preliminary showing that no genuine issue of materid fact exigts, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its clam on which the
nonmovant would bear the burden of proof at trid, its faillure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1« Cir. 2001) (citation and interna punctuation omitted).

“Thisframework isnot atered by the presence of cross-mations for summeary judgment.” Cochran
v. Quest Software, Inc., 328 F.3d 1, 6 (1t Cir. 2003). “[T]he court must mull each motion separately,
drawing inferences againg each movant in turn.” 1d. (citation omitted); see also, e.g., Wightman v.
Soringfield Terminal Ry. Co., 100 F.3d 228, 230 (14 Cir. 1996) (“ Crossmotionsfor summary judgment
neither dter the basic Rule 56 standard, nor warrant the grant of summary judgment per se. Cross motions

amply require usto determine whether aeither of the parties deserves judgment as a matter of law on facts



that are not disputed. Asaways, we resolve dl factua disputes and any competing, rationd inferencesin
the light most favorable to the [nonmovant].”) (citations omitted).
B. Local Rule 56

The evidence the court may consider in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Loca Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must fird file astatement of materid factsthat it lamsarenot indispute. See Loc. R. 56(b).
Each fact must be set forth in anumbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit aresponsive “ separate, short, and concise’ statement of materid
facts in which it mugt “admit, deny or qualify the facts by reference to each numbered paragraph of the
moving party’ s statement of materid factq.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may dso submitits
own additional statement of materid factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s tatement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or qudify such
additional facts by reference to the numbered paragraphs’ of the nonmovant's statement. See Loc. R.
56(d). Again, each denid or qualification must be supported by an appropriate record citation. Seeid.

Failure to comply with Local Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing statement of materia facts, if supported by record citations asrequired by thisrule,
shall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consider any part of the record not

gpecificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.



Serrano-Rodriguez, 360 F.3d 42, 45 (1t Cir. 2004) (“We have consigtently upheld the enforcement of
[Puerto Rico's smilar locdl] rule, noting repeeatedly that parties ignore it a their peril and that failure to
present a statement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming the facts presented in the movant’ s statement of undisputed factsadmitted.” (citationsand interna
punctuation omitted).

[l. Factual Background

The parties’ responses to the stlatements of materid facts submitted in support of the motions for
summary judgment and partia summary judgment pursuant to this court’s Loca Rule 56 are replete with
objections and motionsto strike, many of which are more indicative of the rancor with which thislitigation
has been conducted than of any serious deficienciesin the statemerntsthemsdaves. Where necessary, | will
addressthese disputesin the course of presenting thisreview of the appropriately-supported materid facts
submitted by the parties.

Defendant Thomas Sobol is a Massachusetts attorney and a limited partner in the law firm of
Hagens Berman LLP.* Plaintiff Tear of the Clouds LLC's* Statement of Materia Facts Not in Dispute
(“Keeper Springs SMF’) (Docket No. 264) 1 1; Defendants Response to Plaintiff Tear of the Cloud[s]
LLC's Statement of Materid Facts Not is Dispute (“Defendants Keeper Springs Responsive SMF”)
(Docket No. 306) /1. Defendant Steven Berman isaWashington attorney and apartner inthelaw firm of
HagensBerman LLC. 1d. 2. Defendant Garve lvey, J. isan Alabamaattorney and apartner in the law

firm of Ivey & Ragsdae, which has aprincipa place of busnessin Alabama. 1d. 3.

! The name of the firmis now apparently Hagens Berman Sobol Shapiro LLP. See Docket No. 260 at 1 n.1.
2 All of the parties, including Tear of the Clouds LLC, refer to Tear of the Clouds LLC as“Keeper Springs.” In the hope of
minimizing confusion, | will do so aswell.



In the summer and early fal of 2002, attorney Jan Schlichtmann approached Sobol seeking to
collaborate in connection with potentid litigetion againgt Nestlé, S.A. and Nestlé Waters of North
American, Inc. (collectively, “Nestlé”) involving damsof unfair and deceptive actsand practices of Poland
Soring “Naturd Spring Water.” Defendants Statement of Materid Factsin Support of Summary Judgment
(“Defendants SMF”) (Docket No. 263) 1 1; PlaintiffS Response to Defendants Statement of Materia
Facts, etc. (“Glenwood Responsive SMF’) (Docket No. 304)° ] 1; Plaintiff Tear of the CloudsLLC's
Opposing Statement of Material Facts, etc. (* Keeper Springs Responsive SMF’) (Docket No. 310) 1 1.
Schlichtmann wanted to bring a class action againgt Nestlé. |d. He was aso spesking with Ivey &
Ragsdale. Id. 2. Heintroduced Sobol to Ivey. Id.

For consumer claims, Schlichtmann, Sobol and Ivey identified two generd didtribution chains for
two consumer classes: clams for “home and office” ddivery (five gdlon containers) and retail or “PET”
sdes, “PET” being the type of plastic used for smdl retail bottles. Id. 3. Over aperiod of time, Sobol
and Hagens Berman gtaff and lawyers worked with Schlichtmann and Ivey to investigate facts, research
clamsand otherwise explorethe potentia action. 1d. 4. On November 26, 2002 Schlichtmann, Ivey and
Sobol sgned ajoint counsd agreement which set forth their arrangementsto proceed as co-counsd for the
prosecution of consumer class-based, commercia market- based and competitor litigation regarding Poland
Springs. Id. 5. They agreed to represent the consumer class and several water companies. 1d. 6.

They Sgned attorney representation agreements with Glenwood, Keeper Springs, Carrabassett, Vermont

% This responsive statement of material facts was submitted on behalf of plaintiffs Glenwood Farms, Inc. and Carrabassett
Spring Water Company, Inc. For ease of reference, | will refer to these two plaintiffsjointly as“Glenwood.”

* The plaintiffs purport to deny this paragraph, Glenwood Responsive SMF 1 6; K eeper Springs Responsive SMF { 6, but
the denials do not address this factual statement and that in the next sentence, which are supported by the cited
evidentiary material and accordingly are deemed admitted. Local Rule 56(¢€).



Pure Holding Ltd. and Lori Ehrlich, as potentia class representative. 1d. The listed dlients other than
Ehrlich were companiesin the business of sdlling water and were competitors of Poland Spring. Id. 1 8.

Keeper Springs markets spring water and is in the business of making charitable contributions.
Keeper Springs SMF ] 12; Defendants Keeper Springs Responsive SMF 4 12. On April 2, 2003
Keeper Springs entered into an attorney representation agreement with defendants Sobol, Ivy, Hagens
Berman LLP and Ivey & Ragsdde. 1d. 4. The purpose of the representation agreement wasto havethe
defendants represent Keeper Springs with regard to “potential and/or actud litigation relation to ‘ Poland
Spring Natura Spring Water.”” 1d. 5. On April 2, 2003 Keeper Springs, together with plaintiff Glenwood
Farms, Inc., entered into a joint litigation and confidentiaity agreement with Sobol, Ivey and Ivey &
Ragsdde. 1d. 6. Sobol and Ivey executed the joint litigation and confidentidity agreement on behdf of
thelr respective law firms. 1d. 7. InMay 2003 Carrabassett Spring Water Company, Inc. sgned onto
thejoint litigation and confidentidity agreement. Defendants SMF 122; Glenwood Responsive SMIF 22,
Keeper Springs Responsive SMF § 22.

Thejoint litigation and confidentiaity agreement contains the following provisons:

1) Separate counsel, pursuant to a separate written engagement agreement,
shdl represent each Claimant’ s interests in the Poland Spring litigation.

2) Totheextent any actud or potentid conflictsof interest exists[sc] between
and among Claimants (i.e., disputes regarding whether to settle and on what
terms) based on any dissmilarity of interests, each Claimant waives any such
conflict asit relaes to the representations by Counsd in the Litigation.

3) Clamants have conferred with, and have been advised by, separate
counsd on the benfits of joining and moving forward in the Poland Spring
litigation and Claimants, relying on such advice, have expresdy agreed to do so.

Id. 1124 (itdicsin origind).



At the outset of the potentia arrangements between the competitor claimants and the three *joint
counsd” law firms, Sbol was mindful that there existed two levels of potentid conflict in the joint
representation. Keeper Springs SMF 1 9; Defendants K egper Springs Responsive SMF 19.° First, he
identified that claims among the competitor claimants themsalves might at some point develop into differing
interests (e.g., one might wish to settle and another might not). 1d. Second, he identified that potential
conflicts might arise between the competitor claims and the consumer cdlassclams. 1d.

The decision was madeto attempt daimsmediation with Nestléfirgt. 1d. 118.° Thefirst mediation
session was held on February 28, 2003 in New Jersey. 1d. §19. Rodney Max was hired as mediator.
Paintiffs Statement of Additiond Facts (“ Glenwood' s Second SMF’) (included in Glenwood Respongve
SMF, beginning at 23) 1/ 21; Defendants Reply Statement of Materia Facts to Glenwood/Carrabassett
Opposing Statement of Facts (“Defendants Second Responsive SMF”) (Docket No. 326) {121. The
medi ation was governed by amediation agreement which contained aprovison preventing either party from
filing suit or “going public’ with their pogition until five days after the mediation efforts had ended pursuant to
written notice of termination. Plaintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company,
Inc.’s Statement of Material Facts Not in Dispute [in support of their motion for summary judgment on

clamsfor breach of fiduciary duty against Sobol, Berman and Hagens Berman LLP] (Docket No. 257) |

® The plaintiffs ask the court to strike this paragraph of the defendants’ statement of material facts becauseit citesonly to
Sobol’ s affidavit, which they assert “was not made exclusively on personal knowledge as required by Fed. R. Civ. P.
56(e).” Glenwood Responsive SMF 9. The affidavit includes the assertion that “[t]he above statements are based on
my own persona knowledge except where otherwise stated to be based on information and belief.” Affidavit of Thomas
M. Sobol, Esg. in Support of Defendants Motion for Summary Judgment (“Sobol Aff.”) (Docket No. 265) at 17.
Affidavits submitted in connection with motions for summary judgment must be made on personal knowledge. Fed. R.
Civ. P. 56(e). However, when, asisthe case here, the statement at issueis not identified as being made on information
and belief and the context demonstrates that the affiant had personal knowledge of the stated facts, the court may rely on
the assertion in evaluating the motion for summary judgment. Murray v. Bath Iron Works Corp., 867 F. Supp. 33,38n.5
(D. Me. 1994). The request to strikeis denied.

® The plaintiffs ask that this paragraph of the defendants’ statement of material facts be stricken on the same basis
(continued on next page)



13; Defendants Opposing Statement of Materia Facts, Defendants Consolidated Responsive SVIF, Patl
(beginning a page 2) 113. After April 2, 2003 there were extensive mediation sessions between Keeper
Springs and Sobol and Ivey’ s other clients on one side and Nestlé Waters of North Americaon the other,
to try to resolve claims brought by Keeper Springs and the other clients against Nestlé. Keeper Springs
SMF 1 8; Defendants Keeper Springs Responsive SMF 8. The mediation sessions were attended by
Schlichtmann, Sobol and Ivey, aswell asother attorneys and representatives of each of the clients, although
thesameindividuasdid not attend dl of thesessons. Defendants SMF 9] 20; Glenwood Responsive SMF
11 20; Keeper Springs Responsive SMF 1 20.

During the course of the mediations, demand letters were sent to Nestlé on April 21, 2003. 1d.
26. The letter sent on behdf of Vermont Pure, Keeper Springs and Glenwood made a demand of $150
millionto settlether daims. 1d. Theletter sent on behaf of the class made ademand of $65 million, aswell
as ademand that Nestlé take certain actions with regard to labeling, monitoring and use of water sources.
Id. A demand letter on behalf of Carrabassett was sent to Nestlé on May 16, 2003 explaining
Carrabasstt’ s claim and gtating that Carrabassett would settleits claimsfor $47 million. 1d. §27. During
the mediation sessions Nestlé madeit clear that settlement of the consumer classclamswasimportant toit
and that the other claimswould not be settled unless the settlement included the consumer classclaims. 1d.
{1 28.” That postion never changed. 1d. On May 29, 2003 the group of potentia plaintiffs began to

prepare for litigation. 1d. 1 30.2

asserted in their challenge to paragraph 9. See footnote 5 above. The request is denied for the same reason.

" The plaintiffs seek to strike this paragraph of the defendants’ statement of material facts on the same basis as their
request to strike paragraphs 9 and 18. For the reasons already discussed, the request is denied.

® The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts but their denials do not
address this factual assertion, Glenwood Responsive SMF { 30; Keeper Springs Responsive SMF § 30, which is
supported by the citation given. It isaccordingly deemed admitted. If the plaintiffs mean their request to strike based on
(continued on next page)



On May 30, 2003 Schlictmann called Sobol. 1d. 132. Hewasdistraught and wished to formalize
afive-day extension of agrace period for an additional week for mediation discussons. 1d. Sobol told him
that he disagreed but saw that as an appropriate topic to raise with theteam asawhole. 1d. Schlichtmann
agreed to set up agroup cal for later that day. 1d. A group cal was conducted later on May 30, 2003
among al competitor claimants and al counsel except Schlichtmann. 1d. § 33. The parties discussed
whether it was necessary to contact Nestlé that day with repect to the grace period and agreed to et the
weekend pass and convene ateleconference on Monday morning to discuss next steps. 1d. Schlichtmann
was not on the cal because he had flown to New Jersey to meet Nestl€'s atorneys without the
authorization of Sobol or Ivey. Id. 134.° At Schlichtmann's direction, Ehrlich called Sobol’s office that
day and left a message terminating their atorney-dient rdaionship, id., andindicating that she wanted to
terminate Sobol’ s representation of the class, aswell asthe representation of Ivey and Max Stern, id. ] 35.

She told Sobol that Schlichtmann had told her to do so. Id.

Also on May 30, 2003 Sobol was advised that Schlichtmann was purporting to terminate the joint
counsd agreement, demanding arenegotiation of thetermsof thefee divison st forth in that document and
demanding that he be given “free rein” to attempt to settle dl daimswith Nestlé. 1d. 136.2° On June 4,

2003 ameeting was held at the offices of Nestl€ s counsdl in New Jersey. Id. 138" On June 5, 2003

“inadmissible hearsay,” id., to apply to this sentence of paragraph 30 in the defendants’ statement of materid facts, itis
clear that the sentence does not constitute hearsay and the request is therefore denied.

? Again, the plaintiffs raise their objection to the form of the Sobol affidavit cited as authority for this paragraph of the
defendants’ statement of material facts. Glenwood Responsive SMF 1 34; Keeper Spring’ Responsive SMF 34. The
request is denied for the reasons previously discussed. The plaintiffsalso contend that the paragraphis *“ predicated on
inadmissible hearsay.” 1d. None of the portions of that paragraph which are included in the text of this opinion, as
presented by Sobol’ s affidavit, constitute hearsay.

1 The plaintiffs make the same objections and requests with respect to this paragraph of the defendants’ statement of

materia facts as they did with respect to paragraph 34. See note 9 above. The requests are denied for the same reasons.
" The plaintiff s purport to deny this paragraph of the defendants’ statement of material facts, but their denials do not
address this factual assertion, Glenwood Responsive SMF | 38; Keeper Springs Responsive SMF | 38, which is
(continued on next page)



Sobol and Ivey were advised that |ate on the previous night, Schlichtmann had settled the casewith Nestlé,
information that turned out to be false. 1d. 142.% On Friday, June 6, 2003, Sobol and Ivey learned that
there had not been a settlement of the case on June 4, 2003. Id. 44.%

OnMonday, June9, 2003, Kevin Berry, asattorney for Vermont Pure, advised Schlichtmann that
his representation of VVermont Pure had been terminated. 1d. 145. The termination was based on the fact
that Schlichtmann had conveyed an offer to Berry and his client which was not in fact an offer but rather a
number that counsdl had agreed to recommend to their clients. 1d. 1 46.

On June 17, 2003 Sobol wrote a letter to Christopher H. Bartle and others outlining his
understanding of Nestl€' s proposd to resolve al claims. Keeper Springs SMF {1 13; Defendants Keeper
Springs Responsive SMF 9] 13. Inthisletter Sobol indicated that he believed that the proposed settlement
was inadequate in several respects. 1d. §14. Heindicated that Hagens Berman and Ivey & Ragsdde
would move forward with potentid litigetion againgt Nestlé. 1d. §15. Throughitslawyer P. Kent Correll,
Keeper Springs advised Sobol and Ivey by letter dated June 18, 2003 that it regarded the proposed
Settlement as a “good one for Keeper Springs,” it wished to conclude the settlement, it wanted Hagens
Berman and Ivey & Ragsddeto do whatever they could to conclude the settlement and it wanted Hagens
Berman and Ivey & Ragsddeto refrain from doing anything that might jeopardize the settlement. 1d. 9 16.

Also on June 18, 2003, Sobol notified the competitor claimants thet litigation had been filed in
connection with consumer clams but not on behdf of any Lanham Act plaintiffs. Defendants SMF §52;

Glenwood Responsive SMF 11 52; Keeper Springs Responsive SMF 52, On the same date, Stern,

supported by the citation given to the administrative record and accordingly is deemed admitted.

12 Seefootnote 11 above. In addition, this statement is not hearsay.

13 Seefootnote 12 above.

¥ The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts but their denial does not
(continued on next page)
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Sobol and Ivey filed aclass action lawsuit on behaf of consumersin the Middlesex County Superior Court
in Massachusetts. 1d. 1153. Onthat date, Nestlélearned that Hagens Berman, Sobol and/or Berman had a
webgte on the internet posting information on the lawsuits and had publicized the story in the media
Glenwood's Second SMF 11 43-44; Glenwood' s Second Responsive SMF 1143-44." On subsequent
datesin June, additional classaction lawsuitswerefiled by the attorneysin other states. Defendants SMF
153; Glenwood Responsive SMF §53; Keeper Springs Responsive SMF {153. On June 19, 2003 Sobol
was advised that Carrabassett and Glenwood wished to terminate his services astheir attorney. 1d. 54.%
Keeper Springs did not ask Sobol and Ivey to stop the consumer classlitigation and it continued to retain
HagensBerman and Ivey & Ragsdaefor a least another year, during which it consdered suggestionsthet it
should file litigation against Nestlé and thet it participate in Some fashion in the consumer classcase. 1d.
56.%
On June 23, 2003 Carrabass=tt and Glenwood filed a complaint and motion for preliminary
injunction againg Sobol and Ivey and ther law firms in the Massachusetts Superior Court, seeking to
resrain them from filing lawsuits or otherwise prosecuting the consumer dlassclams. 1d. 157. On June 30,

the requested injunction was denied. 1d. 58."® Sobol then mede numerous requests to the plaintiffs

address the factual assertionsin this sentence. Glenwood Responsive SMF 52; Keeper Springs Responsive SMF 152
Because these assertions are supported by the cited record evidence, the sentence is deemed admitted.

> The defendants contend that these paragraphs of the plaintiffs statement of material facts should be stricken as
immaterial or irrelevant. Defendants’ Second Responsive SMF 1 43-44. They are neither.

!® The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts but their denial does not
address the factual assertionsin this sentence. Glenwood Responsive SMF 1 54; K eeper Springs Responsive SMF 154
Because these assertions are supported by the cited record evidence, the sentence is deemed admitted.

Y The plaintiffs request that this paragraph of the defendants’ statement of material facts be stricken on the basis of ther
oft-repeated contentions about Sobol’s affidavit, which is the record evidence cited in support of this paragraph.

Glenwood Responsive SMF 1 56; Keeper Springs Responsive SMF §56. For the reasons aready discussed, this request
is denied. The plaintiffs also assert that the paragraph is “predicated on inadmissible hearsay as to Glenwood and
Carrabassett.” Id. Itisnot apparent on the face of the cited paragraph that any of the factual assertions made thereinis
based on hearsay. Sobol Aff. §50. Inthe absence of any evidence that such isthe case, the request to strikeis denied.
18 The plaintiffs request that this paragraph of the defendants’ statement of material facts be stricken on the basis of their
(continued on next page)
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counsd to sit down and try to resolve any issues. 1d. 159.° On August 21, 2003 the plaintiffs dismissed
their lawsuit in Massachusetts and filed thisaction in Maine. 1d. § 60.

On July 14, 2003 Schlichtmann e-mailed Max and told him that Ehrlich would be represented at a
mediaion by attorney Robert Foote of Illinois. Id. § 61. On July 15, 2003 Max sent a letter to
Schlichtmann, Foote and three atorneysfor Nestlé confirming that therewould be amediation onJuly 24 of
the class clams againg Nestlé. 1d. §63. On July 29, Foote and attorney Kathleen Chavez filed aclass
actioncomplaintinlllinoisagaing Nestlé. Id. 64. On August 20, 2003 the plaintiff in that caseand Nestlé
presented a proposed nationwide settlement to the llinois court, which entered apreliminary gpprova order
onthesamedate. 1d. Beforethelllinoisaction wasfiled, Nestlé had removed dl of the other pending Sate
class actionsto federa court. Id. 65. Nestlé did not remove the Illinois action. Id.

On September 30, 2003 Stern, Ivey and Sobal filed petitionstointerveneinthelllinoisaction aong
with objections to the settlement. 1d. 66. The court denied the petitions to intervene and requests for
additiond discovery. 1d. Attorney Joshua Tardy from Maine, who represented Glenwood and
Carrabasst, neither of which was aparty to thelllinois action, attended a hearing before the I1linois court
on October 20 and 21, 2003 on the proposed class settlement. 1d. 167.2° On November 5, 2003 the

[llinois court entered an order gpproving the settlement of the consumer class clams nationwide. 1d. 68.

oft-repeated contentions about Sobol’s affidavit, which is the record evidence cited in support of this paragraph.

Glenwood Responsive SMF 1 58; Keeper Springs Responsive SMF {58. For the reasons already discussed, this request
isdenied. Nor does the portion of the paragraph repeated in the text constitute hearsay, as the plaintiffs contend. Id.
¥ The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, but the denial is not
supported by citation to any record evidence. Glenwood Responsive SMF 1 59; Keeper Springs Responsive SMF {50,
The defendants’ assertion is accordingly deemed admitted, because it is supported by the record evidence cited.

® The plaintiffs ask the court to strike “[t]he statement about who Attorney Tardy represented” because “ theonly record
citationisto Sobol’ s affidavit” which they contend should be disregarded for the reasons already discussed and rejected.
Glenwood Responsive SMF 1 67; Keeper Springs Responsive SMF §67. In fact, two citations are given in support of
that sentencein the defendants’ statement of material facts. Defendants’ SMF 1 67.

12



After the lllinois class settlement, Nestlé agreed to purchase Carrabassett of Maine for
$1,575,000.000. Id. T 71. Both Glenwood and Carrabassett Spring Water Company, Inc. signed
documents releasing any clams they had againg Nestlé for $25,000.00. Id. § 72. Nestlé pad
Schlichtmann afee; itscounsd “does not recall” what thisfee wasfor, or otherwise withheld the reason for
the payment daiming a*“ privileged communication.” 1d. § 74. Stern did not agree to the class settlement
agpect of the “globd settlement” claimed by the plaintiffs. 1d.  76.

The owners and principas of Keeper Springs are Bartle and Robert F. Kennedy, Jr. 1d. 1 80.
Batle is a lawyer who has represented the River Keepers againgt the United States Environmental
Protection Agency in litigation which has been ongoing since 1991. 1d. §/82-83. Kennedy isapracticing
attorney and teaches environmenta law at Pace Universty. 1d. 184. Keeper Springsretained Corrdl in
thefdl of 2002. Id. 1186. Bartletedtified that he was, and is, confident in Correll’ s competence to advise
and represent K eeper Springs’ interestsinthese matters. |d. §88.% Bartle sfirst contact with the potential
clams involving Poland Spring was a cdl from Schlichtmann in the sporing of 2002. Id. 191. Bartle
concluded that even if Kegper Springs could not be a plaintiff in dlams involving Poland Spring, Keeper
Soringswould benefit from the litigation; he wanted thelitigation to leve the playing fidd for Keeper Springs
in the spring water market. 1d. §92.2 Hewaswilling to act asan expert for the consumer dasslitigation

being contemplated. 1d.

' Glenwood Farms and Carrabassett assert that this paragraph of the defendants’ statement of material facts should be
stricken “as inadmissible hearsay as to” them. Glenwood Responsive SMF 1 88. Keeper Springs makes no such
argument. Keeper Springs Responsive SMF 1 88. Hearsay “is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” Fed. R. Evid. 801(c).
Bartle’ s testimony during his deposition about his own beliefs and opinionsis not hearsay “asto” anyone.

# Glenwood and Carrabassett make the same objection to this paragraph as they did to paragraph 88 of the defendants
statement of material facts. Glenwood Responsive SMF 92. My ruling isthe same. See footnote 21 above.
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Bartle understood that the purpose of the joint litigation agreement was to protect the group from
competing plaintiffs and to protect confidentidity as it related to Nestlé, as well as to protect financia
information. 1d. 196. Bartle knew that Keeper Springs needed separate representation for one or more
reasons. Id. 198. He agrees that Sobol raised the issue of potential conflicts of interest between the
consumer class and the competitor class and discussed with him the need for written waivers. Id. 199.%
Bartle tedtified that he understood the nature of the “separate interests’ issues in the case. 1d. He
understood the competitor issue as distinguished from the class issues. 1d. 1 100. Keeper Springs
prepared amemorandum on the public relations stepsto betaken tofilesuit. Id. 1 105.2* Keeper Springs
did not fire any of the defendants. 1d. 1 107.

Kevin Berry participated in drafting thejoint litigation and confidentidity agreement. 1d. 9 114. He
added the provisions regarding common interest materids. 1d. 1 115. He had discussons with Bartle
before his dlient, Vermont Pure, agreed to participate with the group in making clamsagaingt Nestlé. Id.
117.% Bartletold Berry that Schlichtmann and others had obtained documentswhich supported the dlaims
againgt Nestlé. 1d. 1 118.%° Bartletold Berry that if Vermont Pure agreed to become part of the group
Vermont Pure would adways be able to use the documents to proceed with claims against Nestlé. Id.
Bartle specificaly assured Berry that Vermont Pure would have access to the materids if the case

proceeded to litigation. 1d.

% The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, but their denial does not
address the substance of the paragraph, merely asserting that “[n]o such discussions or disclosures occurred with
respect to Glenwood or Carrabassett.” Glenwood Responsive SMF 1 99; Keeper Springs Responsive SMF 1 99. The
paragraph has nothing to do with either Glenwood or Carrabassett. The plaintiffs also raise the hearsay objection
discussed in footnote 21 above. My ruling isthe same.

# Glenwood and Carrabassett repeat their assertion that this paragraph of the defendants’ statement of material factsis
“inadmissible hearsay asto” them. Glenwood Responsive SMF 1 105. | repeat my ruling.

* See footnote 24 above.

% See footnote 24 above.
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Berry was not present at the June 4, 2003 mesting between the partiesand Nestlé. Id. 1121. He
discussed the meeting and the settlement discuss ons with Schlichtmann by telephone either that day or the
next. 1d. After Berry terminated Schlichtmann, he called Jeffrey Garrod, counsdl for Nestlé, directly. 1d.
122. On June 5, 2003 Berry wrote that Vermont Pure would agree to settle its clams againgt Nestlé if
Vermont Pure recaived a specific sum of money and if severa other conditionswere met, including that the
payment be made within a certain amount of time and that the payment was not contingent on gpprova of
the class settlement. 1d. 1 124.

Vermont Pure commenced suit againgt Nestlé€in the United States Digtrict Court for the Didtrict of
Massachusetts. Id. 131. Berry isco-counsd for Vermont Purein that action along with Sobol and Ivey.
Id. Theactionisdill pending. Id. Atdl timesduring May and June 2003 Berry understood that theterms
and the amount of money being proposed to settle the claims of the consumer classwere not acceptableto
Stern, Sobol and Ivey. 1d. §132.7

On November 15, 2004 Sobol executed quitclaim deeds transferring his resdence a 44 Burley
Street, Danvers, Massachusetts, and certain property at 47 Essex Street in Beverly, Massachusetts, to his
wife, Meredith Sobol, each for a nomind fee of $1.00. Statement of Materia Facts Not in Dispute
Pursuant to Local Rule 56(b) in Support of Plaintiffs Motion for Partid Summary Judgment (“Plantiffs
Sobol SMF") (Docket No. 163) 11 2-3; Defendant Sobol’s Reply to Plaintiffs Statement of Materid
Facts, etc. (“ Sobol’ s Responsive SMF’) (Docket No. 177) 112-3. Hecurrently livesin the Burley Street

property. 1d. 8. The Essex Street property wasoriginally purchased asaresdencefor the Sobols nanny

* The plaintiffs move to strike this paragraph of the defendants statement of material facts as “predicated on
inadmissible hearsay.” Glenwood Responsive SMF 132; Keeper Springs Responsive SMF {132. Therecord evidence
cited by the defendants in support of this paragraph is Berry’s affidavit. Defendants’ SMF 11110, 132. Berry’ssworn
statement about his own understanding is not hearsay.
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but is now rented out to tenants. 1d. 19. Sobol does not own any other redl estate, with the possible
exception of co-ownership of hisex-wife shouse. 1d.  10.

Sobol testified that the transfers were made on the recommendation of a lawyer whom he had
consulted for estate planning. 1d. 4. Hetestified that he could not remember the lawyer’ s name or the
name of the law firm. 1d. 5. He contacted the lawyer in late 2003 or early 2004. Defendant Sobol’s
Statement of Additional Undisputed Materid Facts (“Sobol’s SMF”) (included in Sobol’s Responsive
SMF, beginning a page 2) 1; PantiffsS Response to Defendants Sobol’s Statement of Additiona
Undisputed Materia Facts (“ Plaintiffs Sobol Responsive SMF”) (Docket No. 190) 1 1.2 Hetestified thet
the gross sale price of the Burley Street property would be about $750,000 and that it may be subject to a
mortgage of up to $500,000. Plaintiffs Sobol SMF 1 6; Sobol’s Responsive SMF 6. Hetestified that
the Essex Street property was worth between $300,000 and $375,000 but that 80 to 90 per cent of its
assessed value was subject to amortgage. 1d. 7.

After Sobol transferred the Essex Street and Burley Street properties to his wife, he still hed
$500,000 to $1 million in assets, excluding the persondty in the Burley Street resdence. Sobol’s SMIF
11; Rantiffs Sobol Responsive SMF ] 11.

[11. Discussion
A. Fraudulent Transfer

The Glenwood plaintiffs firs motion for partid summary judgment addresses their dams againgt

Sobol as st forth in Counts 33 and 34 of the First Amended Complaint. Plaintiffs Motion for Partia

Summary Judgment, etc. (“Fraudulent Transfer Motion”) (Docket No. 162) at. 1. They contend that

% The plaintiffs deny this paragraph of Sobol’s statement of material facts, Plaintiffs Sobol Responsive SMF 1 1, but
(continued on next page)
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Sobol’ stransfer to his wife on November 15, 2004 of two residential propertiesin Massachusetts was a
violation of 14 M.R.SAA. 8§ 3575. Id. a 2-7. That atute provides, in pertinent part:

1. Fraudulent transfer. A transfer made or obligation incurred by adebtor is
fraudulent asto a creditor, whether the creditor’ s claim arose before or after the
transfer was made or the obligation wasincurred, if the debtor made the transfer
or incurred the obligation:

A. With actud intent to hinder, ddlay or defraud any creditor of the

debtor; or

B. Without recaiving a reasonably equivaent vaue in exchange for the

transfer or obligations and the debtor:

(1) Was engaged or was about to engage in abusiness or atransaction
for which the remaining assets of the debtor were unreasonably smdl in
relation to the business or transaction; or

(2) Intended toincur, or believed or reasonably should have believed that
he would incur, debts beyond his ability to pay as the debts became due.

2. Determination of actual intent. In determining actud intent under
subsection 1, paragraph A, consideration may be given, among other factors, to
whether:

A. Thetrandfer or obligation wasto anindder;

B. Thedebtor retained possession or control of the property transferred after

the trandfer;
E. Thetransfer was of substantidly al the debtor’s assets;

H. The vaue of the consderation received by the debtor was reasonably
equivalent to the value of the asset transferred or the amount of the obligation
incurred . . ..
14 M.R.SA. 8§ 3575.
Sobol first arguesin response that the Maine statute does not apply because choice- of-lav andysis
requires that the Massachusetts fraudulent transfer statute be gpplied to this clam. Defendant Sobol’s

Objection and Memorandum in Opposition to Plantiffs Partid Motion [sic] for Summary Judgment

there is no dispute that Sobol testified that this was the approximate time when he first consulted the estate planning
lawyer.
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(“Sobol Opposition”) (Docket No. 178) at 3-5. Because the two states versions of the Uniform

Fraudulent Transfer Act differ in the definition of “assert,” Sobol asserts, choice-of-law provisionsrequire
that adispute concerning interestsin red estate be governed by thelaw of the statein which thered etate
islocated. 1d. at 3-5. Sobol does not discuss whether the Glenwood plantiffs are entitled to summary
judgment under the M assachusetts statute; he merdly assertsthat the Glenwood plaintiffsare not entitled to
summary judgment on this claim because they have not dleged aviolation of the Massachusetts statute. 1d.
as.

The Glenwood plaintiffs point out in their reply that the defendants “raised this very choice-of-law
issueinthar Objectionto Plantiffs Motion to Amend Complaint.” Plantiffs Reply to Defendant Sobol’s
Objection to Motion for Partid Summary Judgment (“ Sobol Reply”) (Docket No. 189) at 1. Sincethis
court rejected that argument at the time, the Glenwood plaintiffs contend, it is law of the case thet the
Massachusetts version of the uniform statute does not apply to thisclam. Id. at 2. My decison on the
motion to amend the complaint rgected a clam that the Maine fraudulent transfer statute cannot reach
property located outside the state of Maine, Memorandum Decison on Plaintiffs Motion to Amend
Complaint (Docket No. 118) at 4-5, a different argument from that made by Sobol here. However,
Sobol’ s objection to my decison did squarely raise the argument he raises now. Defendants Objection
and Memorandum in Opposition to Magistrate Cohen’ sMemorandum Decision Partidly Granting Hantiffs
Motion to Amend Complaint (Docket No. 120) at 3-4. This argument was necessarily rejected by the
court when it subsequently affirmed my decison. Docket No. 125. The doctrine of law of the case
forecloses reconsider of this argumert at thistime,

Sobol next arguesthat summary judgment under the Maine statuteis not appropriate because seven

of the dleven factorslisted in 14 M.R.SA. 8 3575(2) weigh in hisfavor. Sobol Opposition at 5-6. The
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datute merdy ligs factors, “among other factors” which a court may consder in determining whether a
debtor had the actua intent to defraudacreditor. It doesnot require acourt to give each listed factor equal
weight, so that a court may merdly add up the factors favoring either sde of aclaim and thereby determine
the winner. If there is afactud digpute as to one or more of the listed factors, a defendant may avoid
summary judgment under the statute. Sobol testified that he did not transfer thetwo propertiesat issuewith
the intent to defraud any creditor, Sobol’s SMF { 10, a contention which the plaintiffs deny, Plaintiffs
Sobol Responsive SMF 1 10. The question for the court & this point in connection with a motion for
summary judgment is whether the court may disregard Sobol’s testimony, as the Glenwood plaintiffs
contend.

The Glenwood plaintiffs gpproach this question firg by asserting that they do not need to prove
intent. Sobol Reply at 5-7. They contend that the undisputed evidence demonstratesthat Sobol reasonably
should have believed that he would incur debts beyond his ability to pay, citing 14 M.R.SA.
§3575(2)(B)(2). Id. Itiscertainly truethat Sobol knew a thetime of the transfer that alawsuit had been
brought againgt him, that some of the clams in that action were not covered by his professond liability
insurance and that “millions of dollarswere a stake’ inthe lawsuit. 1d. & 6. However, that isnot sufficient
to dlow the entry of summary judgment for theGlenwood plaintiffs under the Manesaiute. Theconduson
that areasonable attorney in Sobol’ s circumstances at the relevant time should have believed that hewould
incur debts beyond his ability to pay as aresult of thislawsuit does not follow inevitably from these facts.

In the dternative, the Glenwood plaintiffs contend that Sobol’ s testimony that he had no intent to
hinder, delay or defraud any creditor when he transferred the properties cannot be credited, because he
“hasagain failed to corroborate the estate planning scenario with specifics, despite the obvious opportunity

todo so.” Id.at 7. Thisisaningppropriate argument in the context of summary judgment. The gpplicable
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legd standard requires a court to view therecord in the light most favorabl e to the nonmoving party and to
give that party the bendfit of dl reasonable inferences in its favor. 1t does not allow the court to draw
conclusionswith respect to the credibility of proffered testimony. TheGlenwood plantiffs argumentinthis
ingtance goes to the weight of Sobol’ stestimony, amatter which this court may not consider in connection
with their motion for summary judgment on the counts at issue. The Glenwood plaintiffsare not entitled to
summary judgment on thisbasis.

Sobol aso contends that the Glenwood plaintiffs release of defendants Garve Ivey and lvey &
Ragsdalein connection with their settlement with those defendants“would . . . partidly release Sobol” and
would therefore reduce the Glenwood plaintiffs potentid recovery to an amount within the limits of
insurance policies gpplicable to the claims againgt him, thus defegting this motion. Defendants Sobol and
Hagens Berman Sobol Shapiro LLP s Mation for Leave to File Sur-Reply . . . in Opposition to Plaintiffs
Motion for Partid Summary Judgment (Docket No. 194) at 1-2. | have aready concluded that therelease
executed by the Glenwood plaintiffs of their damsagaing Ivey and Ivey & Ragsdde *does not affect the
Hantiffs clams agang the remaning defendants ether by setting a celling on the amount ultimately
recoverable againg the remaining defendants or by effectively eviscerating the Plaintiffs clam againgt
defendant Sobol under Maine sversion of the Uniform Fraudulent Transfer Act.” Memorandum Decision
on Motion for Attachment (Docket No. 270) at 2-3. That concluson requires rgjection of this argument
againg the motion for partid summary judgment, should the court reach thisissue.

B. Affirmative Defenses

The Glenwood plaintiffs second motion for partid summary judgment chalengesfour affirmative

defenses asserted by Sobol and Hagens Berman, specificaly those affirmative defensesnumbered 7, 11, 14

and 16. Paintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc.’ sMotion for Partial
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Summary Judgment on Affirmative Defenses, etc. (“ Affirmative DefenseMotion”) (Docket No. 252) at 3-
4, 10. These affirmative defenses are tated as follows by Sobol and Hagens Berman:
7. Paintiffs damages, if any, were caused by the actions of third parties.

* * %

11. Paintiffs clams are barred by the doctrine of waiver.

* * %

14. Haintiffs clams are barred by the fact that they recelved advice from
their own counsdl regarding their actions and the agreements that they signed.

16. Plantiffs clamsare barred by the learned intermediary doctrine.
Answer of Defendants Thomas M. Sobol and HagensBerman, LLPto Plaintiffs First Amended Cornrpant
(Docket No. 126) at 24.

With respect to the affirmative defenses numbered 7, 14 and 16, the Glenwood plaintiffspresnt the
same arguments.  They assert that these defenses dll “manifest” Sobol and Hagens Berman' s theory that
Joshua Tardy, Esq. and hislaw firm, who wereretained by Glenwood Farms, and Nelson Willick, whowes
retained by Carrabassett Spring Water Company, were counsd independent of Sobol and hislaw firmwho
should have warned and advised them with respect to any possible conflicts of interest from which Sobol
and his law firm may have suffered during their representation of the Glenwood plaintiffs  Affirmative
Defense Motion at 2-3. Sobol and hislaw firm respond that “the retention of independent counsd in this
caeisirrefutable evidence that Plaintiffswere in fact advised on the very conflict of interest thet they dam
in this case they knew nothing about.” Defendants Objection and Memorandum of Law in Oppositionto
Faintiffs Motionsfor Partid Summary Judgment (“ Defendants Consolidated Opposition”) (Docket No.
298) at 31.

The Glenwood plaintiffs first contend that, because these defendants characterized Tardy and

Willick asjoint venturerswith the Sobol defendants, among others, intheir proposed third- party complaint,
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they are bound by the doctrine of “judicid admissons’ and cannot aso contend that Tardy and Willick
were third parties or “learned intermediaries’ whose participation mitigates or negates their own liahility.
Affirmative Defense Motion at 5. | denied (Docket No. 217) the motion of Sobol and his law firm for
leave to file this proposed third-party complaint (Docket No. 177). “A party’s assertion of fact in a
pleading is ajudicid admisson by which it normdly is bound throughout the course of the proceeding.”

Schott Motorcycle Supply, Inc. v. American Honda Motor Co., 976 F.2d 58, 61 (1st Cir. 1992)

(citation omitted). However, “a pleading should not be construed as a judicid admission againgt an

dternative or hypothetica pleading in the same case” 1d. Assuming arguendo that an dlegation in a
proffered but disdlowed pleading is sufficient to allow application of thedoctrine of judicia admission, itis
clear in this case, as Sobol and hislaw firm contend, Defendants Consolidated Opposition at 30, that the
dlegation that Tardy and Willick were joint venturers was asserted in the aternative with respect to the
affirmative defenses a issue. The Glenwood plaintiffs take nothing by this argument.

They move on to contend that the “learned intermediary doctrine” gppliesonly to product liability
clams for prescription drugs and therefore cannot be nvoked by Sobol and his law firm in this case.
Affirmative DefenseMotion a 6. Sobol and hislaw firm do not respond to this argument, perhaps because
itissupported by applicablecaselaw. The*learnedintermediary rule€’ appliesto afailure-to-warn produd-
ligbility clam involving a prescription drug; in such a case the manufacturer’s duty to warn runs to the
physician (the learned intermediary) rather than to the patient. Doe v. Solvay Pharms., Inc., 350
F.Supp.2d 257, 270 (D. Me. 2004). The rationale of thedoctrineisthat the prescribing physicianisinthe
best position to eva uate the potentia risks and benefits of ingesting acertain drug. Id. (quoting Garside v.
Osco Drug, Inc., 976 F.2d 77, 80 (1st Cir. 1992)). Thisrationae cannot be stretched to differentiate

between the duties of classcounsd and individua counsd for the same party in aparticular lawsuit to advise
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the client about conflicts of interest possibly or actudly affecting classcounsdl. The Glenwood plaintiffsare
entitled to summary judgment on the sixteenth affirmeative defense assarted by Sobol and his law firm.

The next argument offered by the Glenwood plaintiffs is that the services for which Tardy and
Willick were engaged were clearly limited to maiters other than advice on potentia or actua conflicts of
interest involving Sobol and his law firm. Affirmative Defense Motion a 79. They cite directly to
deposition transcripts “filed herewith” in support of this argument, rather than to any statement of material
facts. 1d. Such evidentiary citations are unacceptable in support of amotion for summary judgment inthis
court and the facts so asserted will be disregarded. See, e.g., Pew v. Scopino, 161 F.R.D. 1,1 (D. Me.
1995) (“The partiesare bound by their [Loca Rule56] Statements of Fact and cannot chalengethe court’s
summary judgment decision based on facts not properly presented therein.”). Thisargument, addressed to
Affirmative Defenses 6 and 14, Affirmative Defense Mation a 9, is unsupported by properly presented
facts. See also PlantiffS Reply Memorandum in Support of Plantiffs Motion for Partid Summary
Judgment on Affirmative Defenses(* Affirmative Defense Reply”) (Docket No. 320) at 5-7.%° Theplantiffs
accordingly are not entitled to summary judgment on those two affirmative defenses.

Affirmative defense number 11 invokes the doctrine of waiver. The Glenwood plaintiffs contend
that they are entitled to summary judgment on this defense because none of thewritten agreementsinvolved
in the case “ contained adequate disclosuresfor avaid written waiver.”  Affirmative Defense Motion at 10.
Again, their argument is supported only by citations to depostion testimony of various expert witnesses

“filed herewith,” and not to any paragraph in any statement of materid facts. Id. at 10-11. For thereasons

# The plaintiffsraise for thefirst timein their reply memorandum the argument that any consent that may have been given
to any conflicts of interests was revoked by Sobol’s conduct. Affirmative Defense Reply at 6-7. This court will not
consider arguments presented for the first timein reply memoranda. Cambridge Mut. Ins. Co. v. Patriot Mut. Ins. Co., 33
F.Supp.2d 95, 106 (D. Me. 2004).
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gtated above, summary judgment will not be granted when the necessary supporting uncontested facts are
not properly presented in accordance with Loca Rule 56. The Glenwood plaintiffs are not entitled to
summary judgment on this affirmative defense,
C. Fiduciary Duty
All of the plaintiffs move for summary judgment on their dams againg Sobol and Berman for
breach of fiduciary duty. Plaintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc.’s
Motion for Partid Summary Judgment on Breach of Fiduciary Duty Claims, etc. (“Glenwood Fduciary
Duty Motion”) (Docket No. 255) at 1 & Paintiff Tear of the Clouds LLC sMation for Partid Summary
Judgment on Claims for Breach of Fiduciary Duty, etc. (* Keeper Springs Motion™) (Docket No. 261) at
1.* The Glenwood plaintiffs aso move for summary judgment on their identical daim againgt Hagens
Berman LLP. Glenwood Fiduciary Duty Motionat 1. Keeper Springs also movesfor summary judgment
onitsidenticd clam againgt Ivey and Ivey & Ragsdale. Keeper SpringsMotion at 1. Sobol, Berman and
their law firm havefiled aconsolidated response to the two motions. Defendants Consolidated Oppastion.
Ivey and his law firm have filed a response to Keeper Springs motion that merely incorporates by
reference the Sobol Hagens Berman oppostion and their own “previoudy filed motion for summary
judgment.” Objection of Defendants Garve lvey and Ivey & Ragsdde to Plaintiff Tear of the Cloud [sic]
LLC sMoation for Partid Summary Judgment on Claims for Breach of Fiduciary Duty, etc. (Docket No.
308) at 1. All of the defendants havefiled ajoint responseto Keeper Springs statement of materid factsin
support of its motion. Defendants Response to Plaintiff Tear of the Cloud [sic] LLC's Statement of

Materia Facts Not in Dispute (Docket No. 306) at 1. Ivey and Ivey & Ragsdde have dso moved for

¥ Plaintiff Tear of the Clouds LLC has requested oral argument on this motion. Docket No. 269. Because the written
(continued on next page)
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summary judgment on this daim. Motion for Summary Judgment of Defendants Garve Ivey and Ivey &
Ragsdale, etc. (“lvey Ragsdde Motion’) (Docket No. 262) at 1.

The Glenwood plaintiffshave presented expert testimony on thisclaim; Keeper Springshasnot. Al
of the plaintiffs contend that they need not present expert testimony on this dlaim in order to prevall.
Glenwood Fiduciary Duty Motion at 34; Keeper Springs Motion at 7 n.1. Expert tesimony is not
required in order for afactfinder to determine whether a lawyer breached his or her fiduciary duty to a
client. Mangan v. Rumo, 226 F.Supp.2d 250, 254 (D. Me. 2002). None of the partiesdisputesthat the
plaintiffs and the defendants had an attorney-client relationship at the rlevant time.

The Glenwood plaintiffs begin by arguing that the defendants may not rey on their affirmative
defenses based on waiver and “independent counsd.” Glenwood Fiduciary Duty Motion & 7-8. | have
recommended above that the court reject this argument, as it was presented in the separate motion of the
Glenwood plaintiffsfor summary judgment on those affirmative defenses. Given thiscondusion, and thefact
that the Glenwood plaintiffs offer no argument to the effect that they could prevail on thisclam eveniif the
defendants could prove thair affirmative defenses at trid, see generally Glenwood Fiduciary Duty Maotion
& Haintiffs Reply Memorandumin Support of Plantiffs Maotion for Partid Summary Judgment on Clams
for Breach of Fiduciary Duty (Docket No. 319), there is no need to consder the arguments of the
Glenwood plaintiffs on the merits. Their motion for summary judgment on this claim should be denied.

The defendants against whom Keeper Springs asserts its breach-of-fiduciary-duty clams have
raised the same affirmative defenses. Answer of Defendant ThomasM. Sobol to Complaint & Demand for

Jury Trid of Plaintiff Tear of the Clouds, LLC (Docket No. 142) at 14 (Affirmative DefensesNos. 8, 12,

submissions fully present the parties’ respective positions, the request is denied.
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15, 17); Answer of Defendants Garve lvey and Ivey & Ragsdaeto Complaint & Demand for Jury Trid of
Paintiff Tear of the Clouds, LLC (Docket No. 143) at 14-15 (Affirmative DefensesNos. 7, 11, 14, 16).
Keeper Springs does not address the affirmative defenses as such in its memorandum in support of its
motion for summary judgment, but it does address the substance of one or more of these defensesin a
section of its memorandum discussing arguments that it anticipates these defendants will make. Keeper
Springs Motion at 12-20.

Keeper Springs contendsthat “ afundamental conflict of interest arose” after the defendants began
to represent both it and the putative consumer class. Id. at 9. Keeper Springs assertsthat only potential
conflicts of interest existed when it entered into an atorney representation agreement and ajoint litigation
and confidentiality agreement with the defendants, and that an actua conflict arose” immediately prior toand
on June 18, 2003" when lvey and Sobol commenced litigation againgt Nestlé on behdf of the putative
consumer class, because that litigation jeopardized the proposed settlement between Keeper Springsand
Nestlé which Keeper Springs had instructed the defendants not to jeopardize. 1d. at 10-11. However,in
order to demongtrate abreach of 1vey and Sobol’ sfiduciary duty to Keeper Springs, Keeper Springs must
aso prove that Ivey and Sobol knew or reasonably should have known that Nestlé would withdraw its

settlement offer to Keegper Springsasaresult of their filing suit on behalf of their other dients® Thereisno

% K eeper Springs assertsthat it is the defendants’ burden to prove that they did not violate their fiduciary obligations.
Keeper Springs Motion at 18. Mainelaw is lessthan clear on this point. See Niehoff v. Shankman & Assocs. Legal Ctr.,
P.A., 763 A.2d 121, 124 (Me. 2000) (burden of proof ison plaintiff in legal malpractice action and same rules of causation
apply whether claim sounds in contract, negligence or breach of fiduciary duty). The parties contend that the rules of
professional conduct of Massachusetts, Defendants’ Consolidated Opposition at 3-4; Keeper Springs Motion at 7, or
Alabama, Keeper Springs Motion at 7, apply. Keeper Springs cites no case law from either statein support of its position
on the burden of proof. Id. at 18. Alabamalaw appears to place the burden on the plaintiff in such cases. See, e.g.,
Tonsmeire v. AmSouth Bank, 659 So.2d 601, 603-04 (Ala. 1995) (requiring plaintiff to present evidence of breach of
fiduciary duty by bank officer); Williamsv. Citizens Nat’| Bank of Shawmut, 570 So.2d 635, 638 (Ala 1990) (upholding
summary judgment on claim of breach of fiduciary duty by lawyer because plaintiff presented no evidence in oppostion
to motion for summary judgment showing that defendant lawyer had breached a duty). The partiesdo not cite, and | was
(continued on next page)
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undisputed, properly presented materia factua evidence of this dement of the dlam in the summary
judgment record. Thereis, at best, disputed evidence to this effect, Keeper Springs SMF 119, 17, 19;
Defendants Keeper Springs Responsive SMF 7 9, 17, 19, but disputed evidence is insufficient to
providethebasisfor summary judgment. Keeper Springs motion for summeary judgment should be denied.
D. TortiousInterference
The Glenwood plaintiffs next motion for partid summary judgment concernstheir camsfor tartious
interference with an economic relaionship againgt Sobol, Berman and Hagens Berman. PlaintiffsS Maotion
for Partid Summary Judgment on Clamsfor Tortious Interference with Economic Relations, etc. (“ Tortious
Interference Motion”) (Docket No. 258) at 1. This clam is asserted in Counts 8 and 24 of the First
Amended Complaint. Specificaly, the Glenwood plaintiffs contend thet they “ had a prospective economic
advantage— ie. [S¢] an advantageous settlement proposal from Nestlé— with which the HagensBerman
Defendants tortioudy interfered.” 1d. at 3. Theplantiffsciteonly Manelaw in connection with thisclam;
the defendants refer to both Maine and Massachusetts law. | will consider both.
Under Maine law,
[tjo establish the tort of interference with an advantageous rdationship, a
plantiff must show a vaid contract or prospective economic advantage,

interference with that contract or advantage through fraud or intimidation, and
damages proximately caused by the interference.

unableto locate, any Massachusetts case law on point. Of the cases cited by Keeper Springs in support of its position,
only one, Barbara A. v. John G., 193 Cal.Rptr. 422, 432 (Cal. App. 1983), actually provides any support, and that case
involved the application of aCaliforniastatute. | do not find the reasoning in that case to be persuasive for interpretation
of Maine, Massachusetts or Alabama common law. | need not resolve this issue because, as set forth in the text
following thisfootnote, | conclude that disputed issues of material fact bar summary judgment on this claim regardless of
which party bears the burden of proof.

¥ The defendants al so ask the court to strike paragraph 19 of Keeper Springs statement of material facts as speculative,
lacking in foundation and not drawn from personal knowledge. Defendants' K eeper Springs Responsive SMF 119. The
only authority cited in support of the paragraph is a 9-page section of the deposition of Max, the mediator. | agree that
the cited portion of the deposition transcript does not display any facts that would allow afactfinder to conclude that
Max’ s testimony was based on his own personal knowledge. Paragraph 19 is therefore stricken.
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Northeast Coating Techs., Inc. v. Vacuum Metallurgical Co., 684 A.2d 1322, 1325 (Me. 1996)
(citation omitted). Under Massachusetts law,

the plaintiff must proffer admissble evidence sufficient to warrant findings thet

establish (1) the existence of a contract or a business relationship which

contempl ated economic benefit; (2) the defendant’ sknowledge of the contract or

bus nessrdationship; (3) the defendant’ sintentiond interferencewith the contract

or businessrelationship for an improper purpose or by improper means,; and (4)

damages.
Bourquev. Cape Southport Assocs., LLC, 800 N.E.2d 1077, 1082-83 (Mass. App. 2004) (citation and
internal punctuation omitted).

Much of the evidence cited by the Glenwood plaintiffsin support of their motion on thisclamisnot
taken from their statement of materia facts and accordingly may not be considered by the court. Tortious
Interference Motion at 3-7. The Glenwood plaintiffs assert that the Sobol Hagens Berman defendants
“purposefully interfered with the mediation process, among other acts threstening to release facts about the
Poland Spring Water controversy to CBS Newsunlesscertain demandsweremet.” 1d. at 5. Not only do
the only record citations offered in support of thisassertion refer to documentsrather than to paragraphsin
astatement of materia factsasrequired by thiscourt’ sLoca Rule 56, but the contention that the defendants
interfered with the mediation processis not the equivaent of a clam that the defendants interfered with a
prospective economic advantage. The progpective economic advantage hereisthe settlement offeredtothe
plaintiffs by Nestlé not the mediation process itsdlf.

The Glenwood plaintiffs next contend that the Sobol Hagens Berman defendants*“ made good on
their threats and did in fact release the story to CBS News, among other medid’ “in amove caculated to

derall Plantiffs setlement offer with Nestlé” 1d. Again, the only citations offered in support of this

assertion areto documents rather than to paragraphsin astatement of materid facts. I1d. at 5-6. Thesame
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problem affects the Glenwood plaintiffsS next assertion, that these defendants “aso generated adverse
publicity to Nestlé through their bottledwaterfraud.com webste, which dso had the intended effect of
causing Nestlé to back off from the proposed settlement.” Id. a 6. Even if the Glenwood plaintiffs hed
properly placed any undisputed factual evidence before the court in support of these assertions, thelr
conclusory assertions — that the cited actions condtituted “ acts of intimidation and misconduct” and thet the
results were “intended” by the Sobol Hagens Berman defendants — are not the only conclusons which
necessarily follow from those facts®  Neither “adverse publicity” nor releasinga“story” to the mediacan
reasonably be interpreted only as congtituting intimidation of Nestlé or asimproper conduct by the Sobol
Hagens Berman defendants. Nor doeseither action require the drawing of an inference of improper motive,
specificaly of intent to deprive the Glenwood plaintiffs of the prospective settlement.®

The Glenwood plaintiffs are not entitled to summary judgment on Counts 8 and 24.

* Indeed, the evidence proffered by the Glenwood plaintiffs establishes that the alleged “threat” had no effect on the
proposed settlement. They aver that Nestlé “back[ed] off” from settlement negotiations only after the defendants“made
good on” the “threat” to take the “story” to the media. Tortious Interference Motion at 5.

¥ The same s true of the paragraphs of their statement of material facts which the Glenwood plaintiffs do citeinsupport
of thismotion. Tortious Interference Motion at 3. Of those twelve paragraphs, seven are denied by the defendants.
Plaintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc.’s Statement of Material Facts Not in
Dispute (Docket No. 259) 111 16-21, 27; Defendants’ Consolidated Responsive SMF 11 16-21, 27 (beginning at page 24).
Theremaining qualified and admitted paragraphs do not provide undisputed material evidence sufficient to establish the
Glenwood plaintiffs’ claims as amatter of law. Id. 11122-26. The defendants’ request to strike all of these paragraphs
because they duplicate paragraphsin one or more other statements of material facts submitted by the Glenwood plaintiffs
in support of other motions for partial summary judgment is denied.
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E. Misappropriation of Confidential I nformation

The Glenwood plaintiffs next seek summary judgment on Counts 5 and 21 of the First Amended
Complaint, which alege misappropriation of confidentid information. Plaintiffs Motionfor Partid Summary
Judgment asto Liability on Counts 5 and 21, etc. (“Misappropriation Motion”) (Docket No. 268) at 1.
They contend that both Maine and Massachusetts law impose aduty of confidentiaity on an attorney with
respect to information learned in the course of representation of a client, aswell asaduty not to use such
informationto thedient’ sdetriment. 1d. at 6-7. The Sobol Hagens Berman defendants breached thisduty,
they assert, by Sobol’ sissuance of apressre ease on June 18 2005; posting confidentia information onthe
bottledwaterfraud.com website; and including confidentia information in the classaction complaintsfiled on
behalf of the consumer class. 1d. at 8-9.

The Glenwood plaintiffs fail to identify the information included in the press release which they
contend was confidentid client information. In the absence of such specification, aswell asany developed
argument, this clam cannot be consdered further. See Pearl Invs,, LLC v. Sandard 1/0O, Inc., 257
F.Supp.2d 326, 355 (D. Me. 2003).

With respect to the second dleged breach, the Glenwood plaintiffs assert that the following
confidentia client information was posted on the website by the Sobol Hagens Berman defendants:

The discusson on thewebsite“Home Page’ indicating “Y our bottled water may
not be what you think” and that water companies often use common
groundwaeter, is the basic premise communicated to attorney Schlichtmann by

Will Foord.

Six photographs “pertaining to the concerns with Poland Spring sources’ on
“Home Page” section of Website were taken by aprovided by [sic] Will Foord.

Informetion contained in“Background” section of Webgte concerning underlying

theories of complaint filed by Defendants, including claimsthat (1) Nestl€ s[sic]
fasay advertises Poland Spring water as being “found deep in the woods of
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Maing” “exceptiondly well protected by Nature’; (2) Nestléfasdy damsthat
Poland Spring Water is“ naturdly purified,” or “ spring water” because the water
does not meet the scientific definition of spring water; and (3) Poland Spring
Water is contaminated and comes from wells built near atrash dump or where
human sawage was sprayed isinformation taken from theinvestigation performed
by Will Foord.

Response to a“ Frequently asked Question”: “Where does Nestle[sic] actudly
get the water for Poland Spring?’ listing the various sources and risks of
contamination of Poland Spring sources is derived entirdly from research
performed by Will Foord.

Findly, the Complaints field [sic] and made available on the website are replete
with verbatim excerpts from Will Foord' s research as Outlined [sic] below.

Misappropriation Motion at 10-11. The lagt paragraph of this list lacks the necessary specificity for
condderation by this court in connection with the Glenwood plaintiffs motion.

Thisligt is taken verbatim from paragraph 30 of the statement of materid facts submitted by the
Glenwood plaintiffsin support of themotion at issue. Plantiffs Statement of Materia FactsNot in Dispute
[Submitted in Support of Plaintiff’s[sc] Mation for Partid Summary Judgment asto Liability on Counts5
and 21, etc.] (“Glenwood Misappropriation SMF’) (Docket No. 267) 130. The defendants ask that this
paragraph be stricken “because it tates alegal conclusion, rather than astatement of fact, or is otherwise
unsupported by competent testimony from Shaw or Foord grounded in persond knowledge rather than
sdf-serving, conclusory assartions.” Defendants Consolidated Responsive SMF Section 1V (beginning at
page 36) 1 30. They do not deny, admit or qudify the paragraph as an dternative response, so the
paragraph must be deemed admitted to the extent that the asserted reasons for striking the paragraph are
rgjected. | conclude that the introductory sentence of the paragraph, not repeated in the motion, asserting
that thelisted materiad condtitutes* confidential and secret information” doesstatealega conclusonand will

not be considered. However, for the purpose of specifying the materia posted on the website which the

31



Glenwood plaintiffs contend isconfidentid client informeation, the only usewhich | makeof it, the paragraph
is otherwise unobjectionable. The affidavits cited in support of the paragraph by the Glenwood plaintiffs
demondirate the affiants persona knowledge of this information. Affidavit of Henry Shaw (Exh. H to
Docket No. 267) 1 3-10; Affidavit of William Foord, M.D. (Exh. N to Docket No. 267) 11 2, 5-8.

With respect to the third aleged breach, the Glenwood plaintiffs contend thet the following
confidentia client information was disclosed in the state- court complaintsfiled by the Sobol HagensBermen
defendants on behdf of the consumer class:

11 7: ligs three theories concerning how Nestlé is mideading the public.

118: explainswhy Nestlé sadvertisng isfaseand discussestests proving Poland
Spring Water comes from contaminated or compromised sources.

19: lists and described [sic] the four sources of Poland Spring Water.

111 18- 25 and 27-28: describes Nestl€ s deceptive advertisng and explainsthat
Poland Spring Weter is neither naturd nor spring water.

111 29-48: details the history of Poland Spring Water sources from the 1860s
through 2002.

111 49-51.: describes and provides background underlying Nestl€ sfour sources
for Poland Spring Water. In particular, 149 contains almost verbatim language
taken from the Will Foord Chronology at p. 10.

111 52-59: describes and details * Poland Spring,” the origina source for Poland
Spring Weter, and explains how Nestlé has falsdly advertised its product.

111 60-68: describes and details “Garden Spring,” another source for Poland
Spring Water, and explains how Nestlé has fasely advertised its product.

11169-72: describes and details* Clear Spring,” another source for Poland Spring
Water, and explains how Nestlé has fasely advertised its product.

191 73-77: describes and details “ Fryeburg Facility,” another source for Poland
Spring Water, and explains how Nestlé has fasdy advertised its product.
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Misappropriation Motion at 11. The Glenwood plaintiffs cite paragraphs 28 and 29 of their statement of
materid factsin support of thislist. 1d. The defendants deny the dllegationsin paragraph 29 and quaify
paragraph 28. Defendants Consolidated Responsive SMF Section 1V 11 28-29. Becausethe denid is
supported by the citations given by the defendants, the Glenwood plaintiffs may not rely on paragraph 29.
Paragraph 28 provides, in its entirety:

On or about July 18, 2003, the Defendants caused a class action complaint to be
filed in Connecticuit.

Glenwood Misappropriation SMF §28. Thisparagraph cannot possibly be construed to provide sufficient
factua support for the argument that the Sobol Hagens Berman defendants misappropriated confidential
dient materid in connection with thefiling of thisor any other complaint.* My analysiswill accordingly be
limited to the claims associated with the website.

The Glenwood plaintiffs contend that Mainelaw gppliesto thisclam, Misgppropriation Motiona 7
n.2, and the Sobol Hagens Berman defendants do not dispute the point, Defendants Consolidated
Opposition at 37-40. The case law cited by the Glenwood plaintiffs, however, establishes nothing beyond
the fact that Maine law recognizes a common-law duty of confidentidity running from the lawyer to the
cient. Sargent v. Buckley, 697 A.2d 1272, 1275 (Me. 1997). Resolution of the issue posed by the
Glenwood plaintiffs motion requires adefinition of what information isconfidentiad for purposesof thisduty.
For this, the Glenwood plaintiffs rely on the Restatement (Third) of the Law Governing Lawyers.
Misappropriation Motion at 7-8.

The relevant sections of the Restaterent provide:

* | note that paragraph 29 does not provide support for the specific information listed in the motion. Compare Glewood
Misappropriation SMF § 29 with Misappropriation Motion at 11.
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(1) Except as provided in 88 61-67, during and after representation of aclient:
(@ the lawyer may not use or disclose confidentid client information as
definedin 8 59 if thereisareasonable prospect that doing so will adversdy affect
amaterid interest of the dient or if the client has ingtructed the lawyer not to use
or disclose such information.]
Restatement (Third) of the Law Governing Lawyers (2000) § 60.

Confidentid client information congstsof information relating to representation
of adlient, other than information that is generdly known.

Id. 8 59. Sections 61 through 67 of the Restatement are not applicable to the facts of this clam. The
Glenwood plaintiffs rely heavily on note b to section 59 of the Restatement which dates, in part: “This
definition covers dl information relating to representation of aclient . . . . It coversinformetion gathered
from any source . . .. The definition includes information that becomes known by others, so long asthe
information does not become generdly known.”

Here, the Glenwood plaintiffs assert that “[i]t is undisputed that the materias and investigetion
leading up to the Poland Spring mediation effort were not ‘ generdly known.”” Misgppropriation Motion at
9. If by “thematerids’ this sentence meanstheinformation listed as having been posted on the website, the
summary judgment record does not establish that thisinformation was not generdly known. The paragrgphs
of the supporting statement of materid facts cited by the Glenwood plaintiffs, id., may not reasonably be
congtrued to establish that thisinformation wasnot generdly known, Glenwood Misappropriation SMF 1
5, 11-13, 19. The Glenwood plaintiffs are not entitled to summary judgment on this bass.

While the fallure of the Glenwood plaintiffs to establish that the information at issue was not
generdly known by itsdf makes summary judgment unavailable to them under section 60 of the
Regtatement, | note that their dternate argument on this count adso fails. They contend that “[i]t is dso

undisputed that both Glenwood and Carrabassett specificdly instructed Sobal *to preserve and facilitate the



Settlement agreement with Nestlé and that he was forbidden *to take action which might undermine the
Settlement agreement.”” Misgppropriation Motion at 9. They assert that * such ingtruction was tantamount
to specific indruction to maintain client confidentidity.” 1d. This argument stretches interpretation of the
specific indructions well beyond any reasonable inference.
F. Hagens Berman Defendants Motion

Sobol, Hagens Berman and Berman move for summary judgment on al dams asserted agangt
them by both the Glenwood plaintiffs and Keeper Springs. Defendants Sobol, Hagens Berman Sobol
Shapiro LLP, and Steve Berman’ sMotion for Summary Judgment, etc. (“Sobol HagensBerman Motion™)
(Docket No. 260) at 1. TheGlenwood plaintiffs' claimsinclude negligence, breach of contract, breach of
the implied covenant of good faith and fair dedling, misappropriation of confidentia information, breach of
fiduciary duty, conversion and tortious interference with economic reaions againg al three Sobol Hagens
Berman defendants. First Amended Complaint, Counts2-8, 18-24. They dsoindudedamsof fraudulent
transfer againgt Sobol. 1d. Counts 33-34. The Glenwood plaintiffs seek punitive damagesagaing dl three
Sobol Hagens Berman defendants. 1d. Counts 1, 17. Keeper Springs asserts clams againgt Sobol and
Berman, but not Hagens Berman, for negligence, breach of contract, breach of the implied covenant of
good faithand fair deding, misappropriation of confidential information, breach of fiduciary duty, converson
and tortious interference with economic relations; it aso seeks punitive damages. Complaint and Demand
for Jury Trid (“Keeper Springs Complaint”) (Docket No. 1 in case No. 05-30-P-S, subsequently
consolidated with the instant case) Counts I-VI1.
1. The Global Arguments

The Sobol Hagens Berman defendants begin by offering agloba argument: thet they were under no

duty to act to the detriment of their other clients and that the plaintiffs could not prevent them from
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representing the consumer class. Sobol Hagens Berman Motion a 11-22. However, this argument can
succeed only if the defendants could not have withdrawvn from representing either the plaintiffs or the
consumer class, apropogtion for which there is no supporting evidence in the summary judgment record.
The plaintiffs do not contend that the Sobol Hagens Berman defendants could not have withdrawn from
representing elther them or the consumer class. | will not consder these arguments further.

The Sobol Hagens Berman defendants turn next to their affirmative defense of equitable estoppd!.
Id. at 22-24. Essentidly, they contend that the fact that each plaintiff hired independent counsd in
connection with their claims againgt Nestlé, standing aone, estopsthem from asserting that the defendants
breached any duty to them. Id. They assert that the case of Gorham Sav. Bank v. MacDonald, 710
A.2d 916 (Me. 1998),* “isclosdly on point,” and thet “ [f|he existence of separate and independent counsel
inthiscase, for each Plaintiff, fundamentally bars Plaintiffsfrom proceeding with any aspect of their present
dams” Id. at 22, 24.

Contrary to the Sobol Hagens Berman defendants position, MacDonald isnot dispogtive. Inthat
case, theMaine Law Court held that atrid court did not err by ingtructing ajury that abeneficiary could be
estopped from reliance on abreach-of- fiduciary- duty defenseif thejury found that any representative of the
beneficiary “ made statements or engaged in conduct which led the [fiduciary] to reasonably believethat the
interests of [the beneficiary] were being protected by [the representative].” 710 A.2d at 919. Inno sense

doesthe Law Court’s opinion require afinding of estoppel upon acertain set of facts. The paragraphs of

* The parties differ on the question of which state’slaw should apply to the plaintiffs’ common-law claimsin thiscase,
see Sobol Hagens Berman Motion at 10-11 (arguing that Massachusetts law applies); Plaintiff Tear of the CloudsLLC's
Opposition to Defendants Thomas Sobol and Steve Berman's Motion for Summary Judgment, etc. (“Keeper Springs
Opposition”) (Docket No. 307) at 2 n.1 (arguing that New York law applies). However, these parties agree that the
substantive law in each jurisdiction is essentially the same. 1d. The Glenwood plaintiffs take no position on thisissue.
See generally Plaintiffs’ Opposition to Defendants' Motion for Summary Judgment, etc. (“ Glenwood Opposition”)
(continued on next page)
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their satement of materid facts on which the Sobol Hagens Berman defendantsrely, Sobol HagensBeman
Motion at 23-24, to the extent that they are undisputed,®” do not establish an equitable estoppel asamatter
of law.

The Sobol Hagens Berman defendants next globa argument is that the facts do not alow a
reasonable factfinder to conclude that any duty was breached. Sobol Hagens Berman Motion at 24-26.
Since some of the clams againgt them are not predicated on the existence of a duty, see, e.g., Amended
Complaint Counts 3, 4, 7, 19-21, 23, this argument, which does not address any count specificdly, is
somewhat curious. The argument is based on the contention that “[n]othing the [ Sobol Hagens Berman]
Defendants did gave Nestlé abetter defense, nor made Plaintiffs' caseany worse.” Sobol HagensBerman
Motion at 25. That, of course, isnot what the Glenwood plaintiffsclam. The gravamen of their complaint
is that the defendants by their actions deprived the Glenwood plaintiffs of a settlement offer which they
found to be advantageous and intended to accept. While it may be true, as the Sobol Hagens Berman
defendants contend, that they never “stop[ped] each Plaintiff from actively negotiating their separate
interests directly with Nestl&” id., that dso isnot what the Glenwood plaintiffs dlaim. There is sufficient
evidencein the summary judgment record to support the breach-of- duty clamsin thetermsin which those
dams are cast by the Glenwood plaintiffs.

Thenext salvo fired by the Sobol Hagens Berman defendantsisan assertion thet the* Plaintiffshave

no way of proving to afactfinder that the proposal [for settlement] they contend they lost would have been

(Docket No. 297). | will discusstheissue by referring to Maine case law whenever possible.

% The Sobol Hagens Berman defendants cite paragraphs 10-16, 23-24, 90, 98-99, 110-13 and 127 of their statement of
material facts. Sobol Hagens Berman Motion at 23-24. The responses of all three plaintiffs to these paragraphs are
identical. Paragraphs 10, 12-16, 23, 99, 111-13 and 127 are denied. Plaintiffs’ Response to Defendants’ Statement of
Material Facts, etc. (“Glenwood Responsive SMF”) (Docket No. 304) 11 10, 12-16, 23, 99, 111-13, 127; Rlaintiff Tear of the
Clouds LLC' s Opposing Statement of Material Facts, etc. (“ Keeper Springs Responsive SMF”) (Docket No. 310) 1110, 12-
(continued on next page)
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achieved.” 1d. & 26. Without expert testimony asto causation, they contend, the Glenwood plaintiffs case
“falsasameatter of law.” 1d. Again, thisargument does not appear to gpply to dl of the claims asserted
againg the Sobol Hagens Berman defendants. See, e.g., Amended Complaint Counts5, 7-8, 21, 23-24.
The Sobol Hagens Berman defendants cite no authority for the proposition that clamsfor conversion and
misappropriation are subject to the same requirement of expert proof asto causation merely becausethey
are asserted againg attorneys, and | am aware of none.

The Glenwood plaintiffs respond that the claims of breach of fiduciary duty are subject to areduced
burden of establishing causation. Glenwood Oppositionat 22-23. They citeanumber of casesdecided in
the Second Circuit. See, e.g., Milbank, Tweed, Hadley & McCloy v. Boon, 13 F.3d 537, 543 (2d Cir.
1994); Estate of Re v. Kornstein Veisz & Wexler, 958 F. Supp. 907, 927 (S.D. N.Y.1997). Seealso
ABKCO Music, Inc. v. HarrisongsMusic, Ltd., 508 F. Supp. 798, 803 (S.D.N.Y. 1981) (applying same
dandard to interference with settlement). The Boon standard has been adopted in Massachusetts.
Resolution Trust Corp. v. Gladstone, 895 F. Supp. 356, 369 n.19 (D. Mass. 1995) (adopting Boon
standard). The Sobol Hagens Berman defendants contend that this court should not adopt the Boon
standard because afederd court “gtting in diverdty isnot the gppropriate forum” for adoption of “anovel
route to recovery, heretofore unaddressed or contradicted by express holdings in state common law.”
Defendants Reply Memorandum in Support of Summary Judgment (“Glenwood Reply”) (Docket No.
324) at 3. They offer no citations or other evidence that theBoon standard is unaddressed or contradi cted
by Massachusetts common law, however. The Sobol Hagens Berman defendants also point out that a

different judge of thefedera digtrict court in Massachusetts appears to have disagreed with the judge who

16, 23, 99, 111-13, 127. The Glenwood plaintiffs' motion to strike paragraph 90 as hearsay, Glenwood Responsive SMF
(continued on next page)
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decided Gladstone, id. a 4, but in that unreported case, Sentinel Prods. Corp. v. Platt, 2002
U.SDist.LEXIS 13217 (D. Mass. July 22, 2002), at *5-*6, the court gppearsto conflate negligenceand
breach-of-fiduciary-duty clams. It isaccordingly unclear whether the two opinions do differ on the use of
the Boon standard. | conclude that, if Massachusetts law gpplies to the fiduciary duty clams, the Boon
gandard gppliesand the Glenwood plaintiffs have made asufficient evidentiary showing to prevent theentry
of summary judgment againg them.

The Sobol Hagens Berman defendants make no showing that the Maine Law Court has
contradicted the Boon standard. Theissue apparently has not been squarely presented to the Law Court,
but in afootnotein Steeves v. Bernstein, Shur, Sawyer & Nelson, 718 A.2d 186, 189 n.8 (Me. 1998),
the Law Court cited a case from the Utah Court of Appedls for the proposition that “generdly the same
rules of causation apply whether the cause of action soundsin contract, negligence, or breach of fiduciary
duty.” It repested this phrasein Niehoff v. Shankman & Assocs. Legal Ctr., P.A., 763 A.2d 121, 124
(Me. 2000). Inneither caseisthisstatement madein the context of deciding whether expert testimony asto
causation is required, however. Both hold that the question whether the plaintiff’ s damageswereeither a
direct result or a reasonably foreseeable consequence of the attorney’s action or failure to act must be
proved beyond a mere possibility; speculaion or conjecture is insufficient. Steeves, 718 A.2d at 190;
Niehoff, 763 A.2d at 124. Niehoff isingructivefor theinstant case becauseit involved dleged negligence
resulting in a lost opportunity, making it “more problematic’ for a plaintiff to demondrate that a more
favorable result would have been achieved but for the dleged negligence. 763 A.2d at 124. Insuchacase,

the plaintiff must prove negligence which caused the plaintiff to lose an opportunity to achieve a result

90, isdenied.
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favorable to the plaintiff which the law dlows and the facts submitted by the plaintiff would support if
believed by ajury. 1d. a 125. The Glenwood plaintiffs submissonsin this case meet this sandard, when
viewed in the light most favorable to them as required by the summary judgment standard, whether the
particular clam a issue is negligence or breach of fiduciary duty.

The Sobol Hagens Berman defendants’ specific argument with respect to the negligence daimsis
based on ther assertions that “a component of the [settlement] proposal included resolution and
extinguishment of the consumer dlass dams’ and that *no jury can determine that the class component of
the Schlichtmann deal would have been approved, by any court.” Sobol HagensBerman Motion at 26, 28.

The Sobol Hagens Berman defendants gppear to argue both that only an expert witness can provide such
evidence— testimony which the Glenwood plaintiffs have not offered— and that even an expert could not
provide such testimony. Id. at 26-30. The latter argument, that it “is inconcelvable that any court would
have approved of treatment of the class clams under the Schlichtmann ded,” id. at 29, setsforth alist of
dlegedly fatal problemswith the proposed settlement without citing any record evidence, id. at 29-30. Ths
court, when congdering a motion for summary judgment, will not search through a party’ s statement of
materia facts looking for un-cited paragraphs that support a fact-specific algument made in that party’s
memorandum of law. Inthe circumstances, | will not consider thelatter argument further. Tothe extent that
thefirst argument survives under Maine law after Niehoff and may bevalid under Massachusetts|aw, see
Frullo v. Landenberger, 814 N.E.2d 1105, 1109-10 (Mass. App. 2004), the Glenwood plaintiffs have
offered evidence, dbeit disputed, that judicid approva was not required for settlement with the non-class

plaintiffs to go forward. Glenwood's Second SMF ] 38; Defendants Second Responsive SMF 1 38.%

* The Sobol Hagens Berman defendants ask this paragraph of the Glenwood plaintiffs statement of additional factsbe
(continued on next page)



Alterndtively, the Sobol Hagens Berman defendants citeto paragraphsinthe defendants satement
of materia factswhich they contend establish that Carrabassett, Nestléand Vermont Pure* had not agreed
to criticd terms,” and that Glenwood “had not agreed to Sgnificant terms” Sobol Hagens Berman Mation
at 30. Of course, none of these assertions requires expert testimony. Of the nine cited paragraphs, seven
aredisputed by the plaintiffs. Defendants SMF 111 125-27, 129, 133-35; Glenwood Responsive SMF 11
125-27, 129, 133-35; Keeper Springs Responsive SMF 1111 125-27, 129, 133-35. The remaining two
paragraphs, id. 1 124, 128, ded only with Vermont Pure and Glenwood. Even if sufficient evidentiary
support for this argument had been presented in the summary judgment record, the plaintiffs contention is
that these differences could and would have been resolved if the settlement had not been scuttled by the
filing of thedass-action suitsat acritica pointintime. Thecited evidence does not repudiate that argument.

The next Sobol Hagens Berman argument is that the plaintiffs could not have been harmed by the
defendants’ filing of the consumer class actions because those lawsuits would have been filed anyway.
Sobol Hagens Berman Motion at 30-32. They assert that “Max Stern would have filed suit as separate
counsd for the consumer class’ and “Kevin Berry would havefiled suit againgt Nestlé on behdf of Vermont
Pure” Id. a 31. The paragraphs of their satement of materid facts which the Sobol Hagens Berman
defendantscitein support of thisassertion are disputed by the plaintiffs. Defendants SMF 1175, 129-30;
Glenwood Responsive SMF 111 75, 129-30. That donemakesitimpossbleto grant summary judgment on
thisbass. | notedso that thisargument does not addressthetiming of the potentia filings, which could have

hed a ggnificant impact on the viability of the proposed settlement, nor do the Sobol Hagens Berman

stricken “because it is unsupported in all respectsto the record citations provided.” Defendants' Second Responsive
SMF 1 38. | havereviewed those citations and find them to support the paragraph when construed as required by the
summary judgment standard. Many of the defendants’ specific objections go to the weight to be accorded the cited
testimony; that is not a matter that may be resolved in connection with amotion for summary judgment.
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defendants dlege that Stern and Berry would aso have done the other things that form the basis of the
plantiffs daims— using dlegedly confidentia information and publishing settlement- relatedinformationon
awebdgte. These differences dso make summary judgment unavailable based on this argument.

The next globa argument offered by the Sobol Hagens Berman defendantsisthat settlement with
Nestlé by Glenwood and Carrabassett in M ay 2004 barstheir clamsin thisaction. Sobol HagensBerman
Motion at 34-35. The Glenwood plaintiffs admit thet, after the settlement of the consumer classactionin
lllinois, Glenwood sold a spring to Nestlé for a minimum of $1.5 million and a maximum of $3.3million;
Nestlé agreed to purchase Carrabassett for $1,575,000.00; and both signed releases of any claimsthey had
againgt Nestlé for $25,000.00. Defendants SMF 1Y 70-72; Glenwood Responsive SMF [ 70-72.
Without citation to authority, the Sobol Hagens Berman defendants assert that these releases bar the instant
action. Sobol Hagens Berman Motion at 34-35. They concludethisargument by stating thet the plaintiffs
“gave their clam up for apittance,” and that this “ should shock the conscience of this court.” 1d. at 35.

Thefact that the Glenwood plaintiffs ultimately settled with Nestlémay affect their ability to obtain
the amount of damagesthey seek but it does not serveto prevent them from seeking damagesat al. Many
factors, including te aleged actions of the defendants, may have affected the decison to sttle, in the
changed circumstances following the breskdown of settlement negotiations, rather thanto sueNestlé. If the
defendants, as a consequence of their actionable conduct, put the plaintiffsinto a Stuation where it was
reasonablefor the plaintiffsto accept far lessthan had previoudy been offered in settlement, they should not
be able to escape the consequences of that action merely because the plaintiffs chose to take a reasonable
course under those circumstances. Under Maine and Massachusetts law, mitigation is an affirmative
defense, Leev. Scotia Prince CruisesLtd., 828 A.2d 210, 216 (Me. 2003); Black v. School Comm. of

Malden, 341 N.E.2d 896, 899 (Mass. 1976), and the Sobol Hagens Berman defendants thus have the
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burden of proof on this issue. They offer heated rhetoric to the effect that the Glenwood plaintiffs
subsequent settlements were unreasonabl e under the circumstances, but that is not the only conclusion thet
may be drawn from the evidence they cite. They are not entitled to summary judgment on this basis.

Findly, the Sobol Hagens Berman defendants assert that they are entitled to summary judgment on
al clams because those clams are barred by the doctrine of illegdity. Sobol Hagens Berman Motion a
40-44. They contend that “ Plaintiffs seek to impose liability on Defendantsfor failing to breach their ethica
obligations to other clients (the putative nationd consumer class and Vermont Pure),” which would be
illegd. 1d. at 41-42. However, thisisnot what the plaintiffsseek. They contend that the defendants should
have withdrawn from representing ether them or the putative class at the crucid time, not thet the
defendants should have continued to represent both groups but haveignored their ethica obligationsto the
consumer class. Nothing about that course of action would necessarily beillegal or unethica.

The Sobol Hagens Berman defendants aso contend that the proposed settlement “would have
condtituted a violation of federd and state crimind and civil antitrust laws’ because Glenwood and
Carrabassett, horizontal competitors of Nestlé, would have agreed to sdll water to Nestlé and not to sell or
use any other water from those sources. |d. at 42. This, they aver, “isanaked, per se violation of the
Sherman Act.” 1d. They rely on paragraph 51 of their stlatement of materid factsto support thisargument.

Id. That paragraph is denied by the plaintiffs. Glenwood Responsve SMF 51; Keeper Springs
Responsive SMF § 51. In addition, the Glenwood plaintiffs point out that only one Glenwood aquifer and
one Carrabassett aguifer would be affected by the proposed settlement agreement. Glenwood Responsive
SMF 51. In the absence of any attempt to show that Glenwood and Carrabassett each owned only a

sngle agquifer and that these aguifers represented a significant segment of the bottled water market, no



showing of an antitrust violaion has been made. See, e.g., Grappone, Inc. v. Subaru of New England,
Inc., 858 F.2d 792, 799 (1st Cir. 1988).
2. The Specific Arguments
I. Tortious Interference with Economic Relations

The Sobol Hagens Berman defendants contend that they are entitled to summary judgment on
Counts 8 and 24 of the Glenwood/Carrabassett amended complaint and Count V11 of the Keeper Springs
complaint because therewas no “ settlement contract” with which they could haveinterfered. Sobol Hagens
Berman Motion a 35. Thisis too narrow a statement of the plaintiffs clam. | have dready noted that
interference with a prospective economic advantage gives rise to a cause of action under Maine law;* the
defendant need not have caused the breach of a contract for the plaintiff to recover on such aclam.

In the dternative, the Sobol Hagens Berman defendants assert that “the Maine Law Court hasin
other tort contexts refused to base tort ligbility upon the filing of a legitimate lawvsuit.” Id. a 36. The
problem with this argument is that the Law Court held in the case cited by the Sobol Hagens Berman
defendants thet “a party cannot beliable for intentiona infliction of emotiona disiressfor ingsting on hisor
her rights in a permissible manner.” Davis v. Currier, 704 A.2d 1207, 1209 (Me. 1997). Here, the
defendants are not accused of inggting ontheir rightsinapermissble manner; a bes, they wereingstingon
facilitating therights of third partiesat aparticular timeand in aparticular manner, something quite different.
In addition, the tort a issue in this case is digtinguishable from the tort at issuein Davis, wherethe Law
Court carefully limited its ruling to the tort of intentiond infliction of emotiond distress. 1d. The Sobol

Hagens Berman defendants do not mention Massachusetts law in connection with this argument.

% M assachusetts law appears to be the same. Buster v. George W. Moore, Inc., 783 N.E.2d 399, 414 (Mass. 2003).



The find contention from the Sobol Hagens Berman defendants on this daim is that the plaintiffs
cannot prove fraud and intimidation when others ao filed suit againgt Nestlé.  Sobol Hagens Berman
Motion at 36. To the contrary, it is the specific parties on whose behdf the defendants filed suit and the
time a which they did so that underlie the plaintiffs clam and distinguish the defendants' aleged actions
from thefilingsby Stern and Vermont Pure. The argument concerning fraud and intimidation as an dement
or elements of the tort is stated only in conclusory fashion and is not sufficiently developed to merit the
court's attention. See Graham v. United Sates, 753 F. Supp. 994, 1000 (D. Me. 1990).

ii. Misappropriation and Conversion

The Sobol Hagens Berman defendants contend that the documents and information at issuein the
converson clam “werelawfully inthe possession and control of the Defendantswhen dl of the partieswere
openly and consensudly in the Joint Litigation Agreement,” and there has never been a demand from the
plantiffs for their return. Sobol Hagens Berman Motion a 37. Therefore, they assert, no clam for
converson can be made out. 1d. The Glenwood plantiffs respond that both their directive to the
defendants not to file any class action suits and ther filing of a complaint in Massachusetts state court
seeking injunctiverelief againgt Sobol and Ivey congtitute ademand for purposes of their converson clam.
Glenwood Opposition at 36 n.30. In support of thisargument they cite only aparagraph of the defendants
gatement of materid facts which they have denied. 1d.; Defendants SMF ] 54; Glenwood Responsive
SMF 1 54. Characterizing ether of these actionsasademand for return of the documentsand information

40 «

at issueistoo great astretch. Under Mainelaw,™ “[i]f the holder acquired possession rightfully, ademand

by the person entitled to possesson and a refusal by the holder to surrender is necessary before the

“> None of the parties mentions Massachusetts |aw with respect to these claims.
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withholding becomes aconverson.” General Motors Acceptance Corp. v. Anacone, 160 Me. 53, 83
(1964). The Glenwood plaintiffs do not argue that a demand would have been usdess. Seeid. Onthe
arguments and showing made, the Sobol Hagens Berman defendants are entitled to summary judgment on
the conversion clams, Counts 7 and 23 of the Glenwood/Carrabassett Amended Complaint and Count V1
of the Keeper Springs Complaint.”

The sole mention of the misappropriation clam in the section of the Sobol Hagens Berman
defendants memorandum of law entitled “ The* Misappropriation’ and ‘ Converson’ TortsFail asaMatter
of Law,” isasuggestion that the misgppropriation clamsareintended to be an adternative means of dleging
breach of contract and must fail becauise there has been no breach of thejoint litigation agreement. Sobol
Hagens Berman Motion at 36-37. To the extent that this undevel oped argument may even be considered
by the court, it isbased on amischaracterization of the plaintiffs clams. The defendants are not entitled to
summary judgment on these counts on the showing made.

lii. Punitive Damages

The Sobol Hagens Berman defendants move on to chalenge the plaintiffs clams for punitive
damages as being without evidentiary support. Sobol Hagens Berman Motion at 38-39. They correctly
point out, id. at 38, that recovery of punitive damages is not a separate cause of action as the Glenwood
plaintiffs have pleaded it, Amended Complaint Counts 1 & 17.* That error is not grounds for summary

judgment, however. Under Mainelaw,*® punitive damages are available on tort claims upon proof of actudl

! K eeper Springs does not respond to the Sobol Hagens Berman defendants’ arguments on this count. Keeper Springs
Opposition passim

“2 K egper Springs correctly includes ademand for punitive damages in the ad damnumclause of itscomplaint. Keeper
Springs Complaint at 26.

8 Again, none of the parties mentions Massachusetts |aw in connection with this aspect of the claim. Keeper Springs
contends that New York law applies, Keeper Springs Opposition at 17, but that standard, while it includes gross
(continued on next page)
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malice or actions so outrageous that maice may beimplied. Tuttle v. Raymond, 494 A.2d 1353, 1361
(Me. 1985). The torts aleged in this case by the plaintiffs are supported by evidence from which a
fectfinder could reasonably infer maice. Nothing further is required a this stage of the proceedings.

In afootnote, the Sobol Hagens Berman defendants al so contend that they are entitled to summary
judgment on any clams for punitive damages because such damages are not available on contract clams
under Maine or Massachusetts law and the tort claims are mere “recadting” of the plaintiffs breach-of-
contract claim. Sobol HagensBerman Motion at 38 n.13. If theplaintiffs breach-of-contract damswere
somehow foreclosed as aresult of their own action or inaction, and there were no aleged conduct by the
defendants that could reasonably be deemed to be conduct independent of the breach of contract, there
might be some merit to thisargument. Asitis, however, the plaintiffsare entitled to plead in the dternative.
In addition, an intentiond tort is conceptudly different from abreach of contract. The culpable conduct is
not identical. On the showing made, the defendants are not entitled to summary judgment on punitive
damages.

iv. Claims Against Berman

The Sobol Hagens Berman defendants argue that dl of the plantiffS cams againg Berman
“contain[] neither alegations nor evidentiary support.” Sobol HagensBerman Motionat 39. They rey on
paragraphs 77 and 78 of the defendants statement of materia facts to support their argument that the
plaintiffs make no “ serious attempt” to alege or prove Berman's persond liability. 1d. However, both of
those paragraphs are disputed by the plaintiffs. Defendants SMF [ 77- 78; Glenwood Responsive SMF

19 77-78; Keeper Springs Responsive SMF 1 77-78. That done is sufficient to survive the mation for

negligence, is not significantly different from the Maine standard for purposes of the summary judgment motion. See
(continued on next page)
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summary judgment. Berman’ sargument thet the complaintsfail to sateaclaim againgt hmisincorrect asto
the Glenwood plaintiffs. Paragraphs 5, 41, 51, 53 and 120 of the First Amended Complaint mention
Berman specificaly and most of the paragraphs can only be read to include him in the term * defendants.”
The question issomewhat closer, because the specific referencesto Berman arefewer, but the sameistrue

of the Keegper Springs complaint. See Keeper Springs Complaint 1 4, 37, 47.

Giblin v. Murphy, 532 N.E.2d 1282, 1284 (N.Y. 1988).



v. Counts 33 and 34

The Sobol Hagens Berman defendants contend that “because Defendant Sobol is ertitled to
summay judgment on dl Counts, summary judgment should moot Counts 33 and 34 of the
Glenwood/Carrabassett Firss Amended Complaint.” Sobol Hagens Berman Motion at 40. | have
recommended denid of the Sobol Hagens Berman defendants motion for summary judgment asto the
magority of countsin both complaints. If the court adopts my recommendation, this argument obvioudy
fals The defendantsraise anew their arguments*set forth in Defendants' objection to Plaintiffs motionto
amend their complaint to add thesetwo counts.” 1d. They offer no suggestion why this court should change
itsruling on those issues. That decison is law of the case. Docket Nos. 118, 125.

G. lvey Ragsdale Motion

Defendants|vey and Ivey & Ragsdde seek summary judgment on dl counts asserted againgt them
by Keeper Springs. Ivey RagsddeMotionat 1. Tothisend, they adopt the Sobol HagensBermanmoation
for summary judgment and its attendant documents. Id. To the extent that the arguments of the Ivey
Ragsdde defendants do not differ from those of the Sobol Hagens Berman defendants, | recommend that
the same results gpply to this motion. | address below the only argument raised by the Ivey Ragsdde
defendants that may reasonably be construed as adding to or differing from the arguments made by the
Sobol Hagens Berman defendants, the contention that the written agreements between Keeper Springsand
the Ivey Ragsdd e defendants bar Keeper Springs clams. 1d. at 9-11.

The lvey Ragsdae defendants rely on two documents to support their argument. Thefirgisan

attorney representation agreement which Bartle, one of Keeper Springs principas, reviewed carefully
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before signing.** For the relevant language from that agresment the Ivey defendants cite paragraphs6 and
11-14 of the defendants’ joint statement of materia facts. 1d. at 4-5. However, Keeper Springs denied
paragraphs 6 and 12-14 of that document. Keeper Springs Responsive SMF 11 6, 12-14 (adopting by
reference Glenwood Responsive SMF 1116, 12-14). Theonly content of that agreement whichisproperly
before the court for consderation at thistime is accordingly the following:
[The attorney representation agreement] states that the attorneys intend to
represent persons and classes of persons in litigation againg the makers and
marketers of “Poland Spring” water from three areas. (i) actua or potentid
competitors. . .; (i) consumersof “homeand office’ digtributed “ Poland Spring”
water; and (iii) consumers of retail “Poland Spring” water.
Defendants SMF 1 11; Keeper Springs Responsive SMF [ 11 (incorporating by reference Glenwood
Responsive SMF | 11).
The other document on which the Ivey Ragsdale defendants rely is the joint litigation and
confidentidity agreement Sgned by dl of the parties. 1vey RagsdaeMotionat 5-6. Thefallowing language

from that document is properly before the court:

1) Separate counse, pursuant to aseparate written engagement agreement, shal
represent eech Claimant’ s interests in the Poland Spring litigation.

2) Totheextent any actua or potentia conflicts of interest exists [Sic] between
and among Clamants (.e., disputes regarding whether to settle and on what
terms) based on any dissmilarity of interests, each Clamant waives any such
conflict asit relates to the representations by Counsd in the Litigation.

3) Claimants have conferred with, and have been advised by, separate counsd
on the benefits of joining and moving forward in thePoland Spring litigation and
Claimants, relying on such advice, have expressy agreed to do so.

“ The lvey Ragsdale defendants cite paragraph 95 of the defendants’ joint statement of material factsin support of this
factual assertion. |vey Ragsdale Motion at 4. | consider only that portion of that paragraph with which Keeper Springs
has agreed. Keeper Springs Responsive SMF {95 (incorporating by reference Glenwood Responsive SMF 1 95).
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Defendants SMF 9] 24 (itdlics in origindl); Keeper Springs Responsive SMF | 24 (incorporating by
reference Glenwood Responsive SMF ] 24.

Thelanguage from the representation agreement quoted above cannot reasonably be read towaive
the aleged conflict that arose when the defendants decided to file the consumer class-action lawsuits,
alegedly knowing that doing so would deprive K egper Springsof the proposed settlement with Nestlé. The
language from the joint litigation and confidentiality agreement is cgpable of such interpretation, however.

Keeper Springs opposition to the Ivey Ragsdde defendants motion addresses only the
representation agreement, citing repeatedly to provisonsof that agreement which have not been made part
of the summary judgment record through a statement of materia facts. Plaintiff Tear of the CloudsLLC's
Oppogition to Defendants Garve lvey and Ivey & Ragsdde's Motion for Summary Judgment, etc.
(“Keeper Springs Ivey Opposition”) (Docket No. 309) at 4-7.* Despite the fact that the court cannot
consder factual materid first presented in aparty’ s memorandum of law, | conclude that the only language
from the representation agreement properly before the court does not support the Ivey Ragsdde

defendants argument.

“* K eeper Springs incorporates by reference into its opposition to the lvey Ragsdale motion its opposition to the Sobol

Hagens Berman motion, Keeper Springs Ivey Opposition at 1, but that document also failsto address the joint litigation
and confidentiality agreement as a source of waiver, Keeper Springs Opposition at 58. That document in turn

incorporates by reference “ Plaintiff Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc.’s Opposition to
Defendants' Motion for Summary Judgment and all supporting documentation submitted in support of that motion [sic].”

Id. at 1. | assumethat thisisareference to Docket No. 297, the opposition to the Sobol Hagens Berman motion filed by
Glenwood and Carrabassett. That document appears to refer to the joint litigation and confidentiality agreement,

Glenwood Opposition at 12-15, and it in turn incorporates by reference Glenwood's motion for partial summary judgment
on certain affirmative defenses, id. at 15. That document refers to the documents at issue here only by asserting that
“Defendants’ expert Alan Morrison . . . conceded that none of the written agreements themselves contai ned adequate
disclosuresfor avalid written waiver. * * * Moreover, hetestified that none of the documentsgave. . . lvey permission to
undermine a settlement deal that Plaintiffs had with Nestlé. . ..” Affirmative Defense Motion at 10-11. Thiscourt expects
counsel to present their complete response to any given motion for summary judgment in a single document rather than
sending the court on athree-step search through other documents incorporated by reference. | will nonetheless consider
the arguments addressing the joint litigation and confidentiality agreement in this case but counsel should not assume
that the court will do so in the future.
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Keeper Sorings argument concerning the language in the joint litigation and confidentiaity
agreement, when it isfindly located— in the Glenwood plaintiffs opposition to the Sobol Hagens Berman
motion for summary judgment — isthat the language was insufficient to waive the conflict that developed
because that was no disclosure that such a conflict might develop and because even avdid waiver of a
future conflict doesnot dlow an attorney to “actively pursuetheruin of one client for the benefit of another.”

Glenwood Opposition at 13-14 & n. 16. The evidence cited by the Glenwood plaintiffsin support of this
argument is largely taken from origind documents rather than being presented in a Satement of materid
facts, id., and accordingly may not be considered.

To the extent that Keegper Springs argument with respect to the waiver language in the joint
litigation and confidentidity agreement may be consdered, the Restatement (Third) of the Law Governing
Lawyers States that alawyer may represent a dient notwithstanding a conflict of interest if each affected
client gives informed consent to the representation. Restatement (3d) of the Law Governing Lawyers 8
122(1) (2000). “Informed consent requiresthat theclient . . . have reasonably adequate information about
the materia risks of such representationtothat client....” Id. Conflict rulesgoverning attorney behavior
“are subject to waiver through informed consent . . .. 1d. comment b. “A client’s consent will not be
effectiveif it isbased on an inadequate understanding of the nature and severity of the lawyer’ sconflict . . .
" 1d. “A lawyer who does not persondly inform the client assumesthe risk that the client isinadequatdly
informed and that the consent isinvalid.” Id. comment c(i). “A client independently represented — for
example by insde legad counsd or by other outside counsed — will need less information about the
consequences of aconflict but nevertheless may have need of information adequateto revedl its scopeand

Sseverity.” 1d. “A client’s open-ended agreement to consent to al conflicts normally should be ineffective
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unless the client possesses sophigtication in the matter in question and has had the opportunity to receive
independent legal advice about the consent.” 1d. comment d.*°

Inthiscase, it isnot possbleto tell from the cited language of the joint litigation and confidentidity
agreement aone whether Keeper Springs was adequately informed under the circumstances of therisk,
scope and severity of apossible dispute regarding whether to settle with Nestlé and on what terms, even
though that is precisdly the conflict which did occur and even though Keeper Springs had independent
counsd. | do not find persuasive or ussful the distinction between consent to potential conflictsand consent
to actua conflicts pressed by Keeper Springs. Keeper Springs Opposition at 5-7. The case cited by
Keeper Springs in support of thisdistinction, Blecher & Collins, P.C. v. Northwest Airlines, Inc., 858 F.
Supp. 1442 (C.D.Cal. 1994), citesthe decision of aCaliforniastate court in Elliot v. McFarland Unified
Sh. Dist., 165 Cal.App.3d 562, 211 Cal.Rptr. 802, 805 (1985), for the point that an agreement at issue
waived potential conflicts but that the parties did not agree to joint representation should an actual conflict
arise; “[t]o the contrary, the agreement required [the parties] to seek separate counsel if any actua conflict
arose.” 858 F. Supp. at 1456. No such requirement appearsin the cited language from thejoint litigation
and confidentidity agreement. In addition, the only evidence in the summary judgment record that would
alow areasonablefactfinder to conclude that the Ivey Ragsda e defendants*® actively pursug[d] the ruin of”
Keeper Springsfor the benefit of the consumer class, see Schlesinger v. Herzog, 672 So.2d 701, 709-10
(LaApp. 1996), is very much in dispute.

The lvey Ragsda e defendants motion for summary judgment should be denied.

“ A prospective waiver isvalid if it identifies the potential opposing party and the nature of the likely subject matter in
dispute and permits the client to appreciate the potential effect of the waiver. Elonex I.P. Holdings, Ltd. v. Apple
Computer, Inc., 142 F.Supp.2d 579, 583 (D. Ddl. 2001). The cited language from thejoint litigation and confidentiality
agreement appears to meet this standard as to Keeper Springs, given the sophistication of itstwo principals. Defendants
(continued on next page)

53



V. Conclusion

For the forgoing reasons, | recommend that (i) the motion of plaintiffs Glenwood Farms, Inc. and
Carrabassett Spring Water Company, Inc. for partiad summary judgment on certain affirmative defenses
(Docket No. 252) be GRANTED as to Affirmative Defense No. 16 in the answer filed by defendants
Thomas M. Sobol, Steve W. Berman and Hagens Berman Sobol Shapiro LLP and otherwiseDENIED;
(ii) the other motionsof plaintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc. for
partia summary judgment (Docket Nos. 162, 255, 258, 268) be DENI ED:; (jii) themoation of plaintiff Teer
of the Clouds LLC for partiad summary judgment (Docket No. 261) be DENIED; (iv) the motion of
defendants Sobol, Berman and Hagens Berman Sobol Shapiro LLP for summary judgment (Docket No.
260) be GRANTED asto Counts 7 and 23 in the amended complaint brought by Glenwood Farms, Inc.
and Carrabassett Spring Water Company, Inc. (Docket No. 119) and Count VI of the complaint filed by
Tear of the Clouds LLC (Docket No. 1 in Docket No. 05-30-P-S) and otherwiseDENIED; and (v) the
motion for summary judgment filed by defendants Garve Ivey and Ivey & Ragsdale (Docket No. 262) be

DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

SMF 111 80-85; Keeper Springs’ Responsive SMF 1 80-85.
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