UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
SEAN JULIAN, et al.,
Plaintiffs
Docket No. 05-77-P-S

V.

GEORGE WESTON BAKERIES
DISTRIBUTION, INC., et al.,

N N N N N N N N N N

Defendants

RECOMMENDED DECISION ON MOTION TO DISMISS

Defendant George Weston Bakeries Digtribution, Inc. (“Weston”)* moves to dismissCounts|| and

IV-VIII of the plaintiffs eight-count complaint. | recommend that the court grant the motion.
|. Applicable Legal Standard

Themotion to dismissinvokes Fed. R. Civ. P. 12(b)(6), contending that the counts a issuefail to
date a clam on which relief may be granted. Motion to Dismiss, etc. (“Motion”) (Docket No. 4) at 1.
“[1]n ruling on a motion to dismiss [under Rule 12(b)(6)], a court must accept as true al the factua
dlegationsin the complaint and congtrue al reasonable inferencesin favor of the plaintiffs” Alternative
Energy, Inc. v. &. Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendantsare

entitled to dismissdl for falureto stateaclam only if “it appearsto acertainty that the plaintiff[s] would not

! Thereis no indication on the docket that the only other named defendant, Glenhuron Bank, Limited (“ Glenhuron”), hes
been served with the complaint and summons. This motion is brought only by Weston.



be unable to recover under any set of facts” State &. Bank & Trust Co. v. Denman Tire Corp., 240
F.3d 83, 87 (1st Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).
Il. Factual background

The complaint includes the following relevant factud dlegations.

Thetwelve named plaintiffs each entered into adistribution agreement with Weston. Complaint and
Request for Class Certification (“Complaint”) (Docket No. 1) at 1 & 6. Under the agreements, which
were drafted by Weston, each plaintiff isdesignated as an independent contractor or independent operator.

Id. at 1 & 117, 10-12. Under the agreements, each plaintiff received a distribution route with exclusve
digtribution rightsfor avariety of baked goodsand breadsin acertainregion. Id. 118-9. Theplantiffsare
economicaly dependent on Weston, which exerts substantia control over the manner inwhich they conduct
their busness. 1d. 1 13-14. The plaintiffs work more than 40 hours per week. Id. 1 16.

Representatives of Weston have contacted various stores or outlets with which the plaintiffs desl
and suggested that the outlets impose requirements that woud not be in the best interests of the plaintiffs.
Id. 119. Weston has made other decisons regarding the plaintiffs distribution routes thet are not in the
best interests of the plaintiffs. 1d. 9 20.

Numerous plaintiffs borrowed money to purchase their digtribution routes. 1d. §22. Numerous
plaintiffs financed |oans used to purchase their distribution routes through defendant Glenhuron, whichis
owned by the same entity that owns Weston. 1d. 123. Weston and Glenhuron have refused to alow

certain plaintiffs to refinance these loans with lenders other than Genhuron. 1d.  24.

I11. Discussion



Weston seeksto dismiss Count |1, which dlegesinterference with economic advantage, id. 1 36-
40; Count IV, which aleges unfair trade practices under Mainelaw, id. §44-47; Count VV, which aleges
violation of thefederal Sherman Act, id. 1148-52; Count VI, which purportsto seek classcertification, id.
19 53-54; Count VI, which seeks punitive damages, id. 1 55-57; and Count V111, which purports to
demand ajury trid, id. 19 58-59. The plaintiffsconcedethat Count IV should be dismissed. Opposition
a [5].
A. Count Il
Inthiscount, the plaintiffs alege that they “have business rdaionswith numerousthird parties’ and
that Weston has interfered with those relations by “dishonest, unfair or improper means,” causing the
plantiffs financid damage. Complaint i 37-40. Weston contends that this count fails to alege that it
engaged in ether of the two means of economic interference recognized by Mainelaw. Motion at 3. Under
Maine law,
[t] ortiousinterference with aprospective economic advantage requires aplaintiff
to prove: (1) that avaid contract or prospective economic advantage existed; (2)
that the defendant interfered with that contract or advantage through fraud or
intimidation; and (3) that such interference proximately caused damages.
Rutland v. Mullen, 798 A.2d 1104, 1110 (Me. 2002) (footnote and citation omitted). Here, Weston

argues that the complaint, however indulgently read, does not adlege either fraud or intimidation. Motion at

3.

% |n their opposition to the motion to dismiss, the plaintiffs request |eave to amend their complaint “[t]o the extent this
Court deems the facts in the existing Complaint to b[e] somehow insufficient.” Response to Defendants' Motion to
Dismiss (“Opposition”) (Docket No. 9) at [4]. Weston responds that the “new allegations” included in the opposition
would not cure the deficienciesin the complaint and that the plaintiffs “ have chosen not to try to cure” the deficiencies
pointed out by the motion. Reply in Support of Defendant’s Motion to Dismiss (“Reply”) (Docket No. 14) at 3n.2. No
scheduling order has yet been issued in this case. Accordingly, ample time for amending the complaint will be available
to the plaintiffs should they decide to seek Ieave to amend after the court acts on this recommended decision.



The plaintiffs respond that they “have experienced actionable interference with relationships with
ther retall store customersin which [Weston] district managers have made mideading statementsto store
managers about Plaintiff’s [sc] stocking of bread and other product sectionsin those stores,” and that this
conduct is“reflected in paragraph 19” of the complaint. Opposition at [3]. Thet paragrgph of the complant
provides, in full:

Representatives of [Weston|] have contacted the representatives of variousoutlets

and suggested to the outlets that they impose requirements that would not bein

the best interests of the Plaintiffs.
Complaint 119. This paragraph cannot reasonably be read to alege that Weston' srepresentatives made
“mideading Satements’ to store managers, let donewhat the subject matter of those mideading satements
was. Nor can it reasonably be read to dlege that such conduct “is designed to cast Flantiffsina bad light
and underminethelr relaionshipswith their retail cusomers” or that “[t]heresult isthat Plaintiffsareforced
to give in to Defendants [dc] strong-arm methods for fear of reprisals in the form of additiona
misnformation given to Fantiffs clients” asthe plaintiffs satein their memorandum of law. Oppostion at
[3]. The plaintiffs further contend that “[t]he purpose — and result — of Defendants [Sc] actionsisto
jeopardize Plantiffs existing contractud rdaions with their cussomers” 1d. at [3]-[4]. The plantiffs
cannot rely on facts not pleaded in their complaint and not reasonably to be inferred from the pleadingsto
save this count from dismissal.

Evenif thefactsasserted in the plaintiffs memorandum of law wereto bedlegedintheir complaint,
they cannot be construed to alege fraud as the means of interference.

The dements of interference by fraud are:
(1) making afadse representation (2) of amateria fact (3) with knowledge of

its fagty or in reckless disregard of whether it is true or fdse (4) for the
purpose of inducing another to act or refrain from acting in reliance on it, and



(5) the other person judtifiably relies on the representation as true and acts
upon it to the damage of the plaintiff.

Rutland, 798 A.2d a 1111 (citation and internal punctuation omitted). Jeopardizing the plaintiffs
relationships with their customers and forcing the plaintiffsto “give in to” Weston’s* strong-arm methods’
do not condtitute reliance by the plaintiff’s customers on the alegedly fase representations. Smilarly, the
additiond facts do not amount to interference through intimidation, which “involve unlawful coercion or
extortion.” 1d. Theonly coercion dleged in any reasonablereading of the additiona factsisof the plaintiffs
themsdlves, not of their customers. See generally Coyne v. City of Somerville, 972 F.2d 440, 444-45
(1st Cir. 1992) (court considering motion to dismiss need not credit bald assertions, unsubstantiated
conclusions, or subjective characterizations).

Count I1 should be dismissed.

B. Count V

Count V alegesthat the defendants “ have tied two digtinct products, that is— (1) ownership of
digtribution routes and (2) the financing of those ditribution routes,” that “[t]hereisacondition in Plaintiffs
financing agreementsthat establishesatie. . . [which] forecloses substantia commercein the market for the
tied product,” and that the defendants “ have sufficient economic power to distort Plaintiffs choices with
regard to the financing of their digribution routes” Complaint [T 48-52. Weston contends that the
complaint fallsto dlegeether aper setyingdam or adamthetits conduct had an actud adverseeffect on
competition under the Sherman Act,® which isinvoked in thetitle of Count V. Motion at 5-6 & n.4. The

plaintiffs response addresses only aper se, Section 1 clam. Opposition at [4]-[5].

% The Sherman Act beginsat 15 U.S.C. § 1 and generally forbids combinationsin restraint of trade or commerceamongthe
states.



Asthe Firg Circuit instructs,
Section 1 of the Sherman Act prohibits a seller from “tying” the sde of one
product to the purchase of a second product if the sdler thereby avoids
competition on the merits of the “tied” product. . . .
There are essentially four eements of a per se tying daim: (1) thetying and

tied products are actudly two distinct products; (2) there is an agreement or

condition, expressor implied, that establishesatie; (3) the entity accused of tying

has aufficient economic power in the market for the tying product to distort

consumers choices with respect to the tied product; and (4) thetieforeclosesa

substantia amount of commerce in the market for the tied product.
Data Gen. Corp. v. Grumman Sys. Support Corp., 36 F.3d 1147, 1178 (1st Cir. 1994) (citations
omitted). To Weston's firgt contention, that the complaint does not alege the second, third and fourth
eementsof suchaclam, Motion at 6-8, the plaintiffs respond that themotion* misapprehends the nature of
Faintiff’'s [sc] tying clam,” Oppostion at [4]. They assart that their clam “relates to the continued
maintenance of digtributorshipsand the Plaintiff’ s[sc] ability — or lack thereof — to refinancewith lenders
other than [Glenhuron]. The condition imposed by [Weston] is the threet to terminate distributorships if
Plaintiffs seek to refinance with another lender.” Id. The complaint does dlege that the defendants “ have
refused to dlow certain Plaintiffs to refinance with other lenders other than Glen Huron [sc] Bank.”
Complaint §24. However, it dso dlegesthat “[t]hereisacondition in Plaintiffs financing agreementsthat
edablishes atie” Id. 50. Thisdlegation is sufficient to dlege the second dement of the clam, even
though it isinconggtent with the statement in the plantiffs memorandum of law, basic to their argument, to
the effect that Weston imposed the condition at issue. Opposition at [4]. Theplantiffsareagain atempting

to change or amplify the factud dlegations in the complaint solely through their memorandum of law, an

avenue not available to them for that purpose.



While the second element of the claim is adequately pleaded, the same cannot be said of thethird
and fourth dements, which require acomplaint to alege a definition of the rdlevant product market. Re-
Alco Indus., Inc. v. National Ctr. for Health Educ., Inc. 812 F. Supp. 387,391 (S.D.N.Y. 1993). The
aleged product market must include dl productsthat are reasonably interchangeable. United Statesv. E.
I. du Pont de Nemours & Co., 351 U.S. 377, 395 (1956). The complaint cannot reasonably beread to
do so. Theplantiffsassert that thereevant market “isthe sale of independent operator distributorshipsfor
delivery of bakery products and baked goods to mgjor retail storesin Maine” Opposition at [4]. They
assert that Weston “has subgtantial economic power to compd the Plaintiffs to accept refinancing
excdusvely through [Glenhuron]” because “[t]here is only one other company in this discrete market,
Pepperidge Farms.” 1d. at [5]. None of thisinformation appears in the complaint.

Weston aso notes thet the plaintiffs do not dlege that it “actudly terminated any of ther
digtributorships asaresult of their having sought refinancing through alender other than Glenhuron Bank,”
and argues that athreet doneisinsufficient to create anillegd tying arrangement. Reply & 4-5. Thelawin
this circuit supports this position.

Where atying product has not been withheld, thereisnotie. Thereisno
tiefor any antitrust purpose unless the defendant improperly imposes conditions
that explicitly or practically require buyersto take the second product if they want
thefirst one.
Borschow Hosp. & Med. Supplies, Inc. v. Cesar Castillo Inc., 96 F.3d 10, 18 (1<t Cir. 1996) (citation
and internd quotation marks omitted). Threatsthat are not aleged to have been carried out areinsufficient

to establishatieor any injury.* 1d. a 17. Here, the plaintiffsdo not dlegethat those plaintiffswho financed

their purchase of the distributorshipsthrough Glenhuron were required by some action of one or both of the



defendants to seek refinancing, that refinancing terms more favorable than those offered to them by
Glenhuron were available to them at the relevant time, or that they suffered any other injury as aresult of
Weston's aleged threat. See generally WellsReal Estate, Inc. v. Greater Lowell Bd. of Realtors, 850
F.2d 803, 815 (1st Cir. 1988).
Count V should be dismissed.®
C. Other Counts

Weston moves to dismiss the remaining counts because they do not present clams for relief.
Motion a 8-9. The counts seek class certification (Count V1), punitive damages (Count VII1) and ajury
tria (Count VII1). Complaint 11153-59. The plaintiffsrespond that they are® not prefcluded]” frommaking
these requestsin the manner inwhich they have been made. Oppositionat [5], [6]. Their responseevinces
alack of familiarity with thefedera rulesof civil procedure and thiscourt’ slocd rulesthat isaso gpparentin
their failure to number the pages of their memorandum of law. Loca Rule 7(e).

Class certification is not obtained as aresult of acount asserted in the complaint. The court must
determine by order whether to certify the action asaclassaction “at an early practicabletime.” Fed. R. Civ.
P. 23(c)(1)(A). An order with the necessary detail, see Fed. R. Civ. P. 23(c)(1), is not granted on the
basis of dlegationsin the complaint. A party or parties seeking class certification must do so by motion,

with adequate supporting materials. See Fed R. Civ. P. 23(a)-(b), (g). Dismissa of Count VI will not

* Unlike the other counts in the complaint, Count V contains noad damnumclause.

® The plaintiffs contend that “if this Court finds that there is an insufficient factual predicate at this stage of the
proceedings, it should neverthel ess permit Plaintiffs to devel op the facts necessary through discovery in order to move
the claim forward.” Opposition at [5]. They cite Wells Real Estate asauthority for thisassertion, but the cited discussion
in that case, 850 F.2d at 812, deals only with subject matter jurisdiction arising out of an effect on interstate commerce.
That isnot theissue here. As| have already noted, a scheduling order has not yet issued in thiscase. If the plaintiffs
undertake discovery promptly upon resolution of this motion, which does not seek dismissal of all of their claims, they
should be able to seek leave to amend their complaint to allege a Sherman Act violation adequately within the time
allowed by the discovery order for amendment of the pleadings, should they discover the information they seek.



hamper the plaintiffs in making this presentation. The complaint contains sufficient alegations to give the
defendants notice that the plaintiffs will be seeking class certification. Complaint, caption & 11 25-28.
Count VI should be dismissed.

Punitive damages are available under Maine law on tort clams where the plaintiff demongtrates
actua or implied mdice on the part of the defendant. Tuttle v. Raymond, 494 A.2d 1353, 1361 (Me.
1985). It isthetort claim tha gives rise to the demand for punitive damages, no demand for damages
gtands done. Count VII must be dismissed. Frank v. L.L. Bean, Inc., 352 F.Supp.2d 8, 14 (D. Me.
2005).

A demand for jury trid must be made in writing within aset period of time. Fed. R. Civ. P. 38(b).
Thiscourt’sLoca Rule 38 requiresthat, if ademand for jury trid “isendorsed upon apleading pursuant to
Fed. R. Civ. P. 38(b), . . . the desgnation of thepleading shal includethewords* AND DEMAND FOR
JURY TRIAL’ or the equivdent on thefirst page.” The complaint does not comply with thisrule. Count
V111 should be dismissed, but leave to amend the complaint in accordancewith theloca rule should dso be
granted, as the defendant has recaeived written notice of the demand in a timely fashion by virtue of the
erroneous approach used by the plaintiffs.

V. Conclusion
For the foregoing reasons, | recommend that the motion of defendant George Weston Bakeries

Digribution, Inc. be GRANTED inits entirety.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,



within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 11thday of Augugt, 2005.

/9 David M. Cohen

David M. Cohen
United States Magistrate Judge
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