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RECOMMENDED DECISION ON CROSS-MOTIONS FOR SUMMARY JUDGMENT

Both the plaintiffs and the defendant seek summary judgment in this action brought under 26
M.R.SA. 8§ 621-A et seq. that was removed by the defendant from the Maine Superior Court
(Cumberland County). | recommend that the court deny the plaintiffs motion and grant the defendant’s
moation in part.

. Summary Judgment Standard
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “Inthisregard, ‘materid’ meansthat a contested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘ genuine€ meansthat ‘the evidence about the fact is

such that areasonable jury could resolve the point in favor of the nonmoving party.”” Navarrov.



Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof a trid, itsfalure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

“Thisframework isnot dtered by the presence of cross-motions for summary judgment.” Cochran
V. Quest Software, Inc., 328 F.3d 1, 6 (1« Cir. 2003). “[T]he court must mull each motion separately,
drawing inferences againg each movant in turn.” Id. (citation omitted); see also, e.g., Wightman v.
Soringfield Terminal Ry. Co., 100 F.3d 228, 230 (1t Cir. 1996) (“ Cross motionsfor summary judgment
neither dter the basic Rule 56 standard, nor warrant the grant of summary judgment per se. Cross motions
amply require us to determine whether ather of the parties deserves judgment as a matter of law on facts
that are not disputed. Asaways, weresolve dl factua disputes and any competing, rationd inferencesin

the light most favorable to the [nonmovant].”) (citations omitted).



B. Local Rule 56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locad Rules of thisDidtrict. SeelLoc. R. 56. The
moving party mug firg file astatement of materid factsthat it clamsarenot indispute. SeeLoc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit aresponsive “ separate, short, and concise” statement of materid
facts in which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the
moving party’ s statement of materia factd.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits
own additiond statement of materia factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or quaify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s satement. SeeLoc. R.
56(d). Again, each denid or qualification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
shall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materid properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.

Serrano-Rodriguez, 360 F.3d 42, 45 (1st Cir. 2004) (*We have consstently upheld the enforcement of



[Puerto Rico's amilar locd] rule, noting repeatedly thet partiesignore it a ther peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.” (citationsand internd
punctuation omitted).

Il. Factual Background

The following undisputed materid facts are gppropriately supported in the parties respective
datements of materid facts”

The defendant, Atkinson Freight Lines Corporation (“AFL”), is a trucking company with
headquartersin Bensalem, Pennsylvania Defendant Atkinson Freight Lines Corp.’s Statement of Materia
Facts in Support of its Motion for Summary Judgment (“Defendant’'s SMIF’) (Docket No. 23) 1 1,
Pantiffs Opposng Statement of Materid Facts in Oppogtion to Defendant’s Motion for Summary
Judgment (“ Plaintiffs Responsve SMF’) (Docket No. 31) 11. AFL operates primarily inthenortheastern
United States. I1d. It operates two trucking terminas, one in Bensdem, Pennsylvania, and one in
Scarborough, Maine. Id. 2. Its truck drivers were members of the Internationa Brotherhood of
Teamgers (the “union”). 1d. § 3.

AFL employed plaintiff David O. Warner as atruck driver between April 20, 1999 and July 5,
2002. 1d. 14. 1t employed plaintiff William D. Freeman as atruck driver between March 13, 2000 and
July 10, 2002. 1d. 15. It employed plaintiff Daniel S. McLaughlin asatruck driver between November

26, 1990 and August 26, 2002. 1d. 6. It employed plaintiff Roger L. Lehouillier as a truck driver

! The plaintiffs have filed a purported “reply” to the defendant’ s response to the statement of material factssubmitted by
the plaintiffsin support of their motion for summary judgment. Plaintiffs Reply Statement of Material Factsin Support of
Their Motion for Summary Judgment and in Reply to the Defendants’ Opposition Thereto (Docket No. 36). No such
“reply” is contemplated or permitted by Local Rule 56. The plaintiffs did not seek |eave to file such adocument. Itis
(continued on next page)



between September 5, 2000 and March 6, 2003. 1d. 7. Warner, Freeman and McLaughlin voluntarily
terminated their employment with AFL. Id. §8. Lehouillier waslad off when AFL closed its Scarborough,
Manetermind. 1d.

Throughout their employment by AFL, the plaintiffswere members of Teamsters Union Loca 340.

Id. 110. All AFL driverswho were based inits Scarborough, Manetermina were membersof Loca 340.

Id. § 11. All AFL drivers based in the Pennsylvaniatermind were members of Teamsters Union Loca
312. 1d. Throughout the employment of each plaintiff, AFL dso had non-union employees, induding
management, officer workers and dispatchers. 1d. 112, Throughout the employment of each plaintiff by
AFL, William Turkewitz worked as the business agent for Local 340. 1d. §13. During the same period,
Theodore Uniatowski worked as the business agent for Loca 312. 1d. § 14.

Locd 340 acted asthe plaintiffs sole and exclusive bargaining agent in al negotiationswith AFL
regarding employee wages and benefits. 1d. 15. Asthebusnessagent of Loca 340, Turkewitz hel ped
organize, represent, negotiate for and provide information to members concerning contracts and benefits.
Id. 11 16. The truck driver employees of AFL in Maine, including plaintiffs, condtituted a “unit,” which
Turkewitz represented. 1d. 1 17.

Turkewitz, Uniatowski and the shop stewards for Locals 340 and 312 negotiated the terms of a
collective bargaining agreement between AFL and Locals 340 and 312 which was effective between July
20, 1999 and October 31, 2004 (the “1999 CBA™). Id. 120. Thetermsand conditionsof thiscollective
bargaining agreement were approved and ratified by a mgority vote of the members of Locas 340 and

312. 1d. 21

therefore stricken from the record of this case.



In or around April 2000, the owner of AFL, Joseph B. Atkinson, Jr., proposed creating an
employee stock ownership plan (“ESOP”) to enable AFL’ semployeesto obtain amgority equity stakein
AFL. Id. §24. The plan wasto accomplish the transfer of ownership of AFL to employees through the
ESOP. Hantiffs Statement of Materid Facts Not in Dispute (“Plantiffs SMF’) (Docket No. 28) 1 23;
Defendant Atkinson Freight Lines Corp.’s Opposing Statement of Materid Facts, etc. (“Defendant’s
Responsive SMF”) (Docket No. 33) 1 23. Over the next several months, representatives of AFL, the
union and third- party consultants engaged in negotiations and planning concerning formation of the proposed
ESOP. Defendant’'s SMF | 25; Plantiffs Responsve SMF 125. The Buy-Out Steering Committee,
made up of across-section of union and non-union, manageria and non-managerid employees, retainedthe
consultants, whowere paid by AFL. Plaintiffs SMF §25; Defendant’ s Responsive SMF 11 25. Thereaults
of that negotiation and planning were presented in a memorandum dated August 9, 2000 prepared by
Ownership Associates, Inc. and Kokkinis & Associates, Inc., which was provided to dl AFL employees
(the “Augugt memorandum”). Defendant’s SMF | 26; PlantiffS Responsve SMF § 26. The ESOP
proposed by the memorandum wasto be non-contributory and non-discretionary; AFL would providethe
money to finance the ESOP and participantswould have no discretion asto whether they would be covered
by or participateinthe ESOP. Id. 11127-28. AFL and itsemployeesagreed that the ESOP sharesof AFL
were to be purchased with money held in an “ESOP Trugt,” afund created from money equaing 4% of al
employees wages. Plaintiffs SMF  28; Defendant’ s Responsve SMF § 28.

Under the proposed ESOP, the ESOP Trugt, on behdf of dl AFL employees, would purchase
67% of AFL’sstock for gpproximately $2.7 million, which would be financed by anote payableto Joseph
B. Atkinson, Jr. over 15 yearsat 9.5% interest (the“note”). Defendant’s SMF 9] 29; Fantiffs Responsve

SMF 1129. Payments by the ESOP under the note were expected to be approximately $331,000 per yea.



Id. 1 30. Asof August 2000, it was projected that if AFL were ableto reduce its total employee payrall
expense by 4 %, it would be able to save approximately $329,000 per year. Id. §32. Formation and
funding of the ESOP in accordance with the August memorandum required union gpprova and a
modification of the 1999 CBA. Id. §33. Turkewitz, Uniatowski and the shop stewards for Locas 340
and 312 negotiated the terms of a collective bargaining agreement between AFL and Locas 312 and 340
asextended to October 31, 2005 (the“2000 CBA™). 1d. §34. Under thetermsof the 2000 CBA, AFL’s
drivers wages were reduced by 4% from the wage rates provided in the 1999 CBA. 1d. 1 36.

In hiscapacity astrustee and business agent for Loca 340, Turkewitz issued amemorandum dated
August 10, 2000 to all membersof Local 340 employed by AFL with whichwasenclosed materid relaing
to the proposed ESOP and which advised that Locals 340 and 312 had been in negotiations with AFL
concerning issues relating to the ESOP and the 1999 CBA and announcing an August 19, 2000 mesting to
explain the transaction and to conduct a secret ball ot to gpprove the modification of the 1999 CBA. 1d.
38. On August 19, 2000 the membership of Locals 340 and 312 voted to ratify and gpprovethe termsand
conditions of the 2000 CBA. Id. § 39. Warner, McLaughlin and Freeman participated in the vote;
Lehouillier did not because he was not yet an employee of AFL or amember of Locad 340. Id. 39-40.
Beginning on August 20, 2000 the wages of al current AFL employees were reduced by 4 %. 1d. 142.
All employeesweretold in writing that their “ 4% wage adjusment” contributions were being put asde “in
escrow” fur the purchase of AFL stock. Plaintiffs SMF 1 44; Defendant’ s Responsive SMF 1 44.

Less than two weeks after the union voted to approve the 2000 CBA, Joseph B. Atkinson, Jr.
died. Defendant’s SMF 1 44; Raintiffs Responsve SMF 44. Thisdesath created legd issuesthat were
never contemplated by the parties prior to the August 19, 2000 union vote and which caused sgnificant

delay in the implementation of the proposed ESOP. 1d. ] 45.



On the firs pay period following ratification of the 2000 CBA, AFL began segregating
approximately $28,000 per month into a separate company interest- bearing account to be used to fund the
proposed ESOP. 1d. 11146, 49. Initidly, themonthly deposit into this account represented the gpproximate
amount of the projected monthly debt service for the proposed note. 1d. §47. Thereafter, AFL changed
the monthly deposit into this account to an amount equd to 4 % of the wages of current employees who
wereemployed asof August 19, 2000. Id. 48. Throughout their employment by AFL, eech plaintiff was
pad the full amount of wages due under the terms of the collective bargaining agreement then in force
between AFL and the union. 1d. 1 51.

Starting in September 2000, AFL began to refer to itsdlf as “an employee-owned company.”
Aaintiffs SMF 141; Defendant’ s Responsive SMF 41, In aletter dated March 26, 2001 CEO Joseph
B. Atkinson, 11, stated to dl employeesthat “ AFL employees have accumulated Two Hundred Thousand
Dallarsin adedicated escrow account that isgrowing by an average of Twenty Eight Thousand Dollars per
month.” Id. § 45. AFL consstently referred to these funds as “escrowed” money. 1d. 146. By ealy
2003, AFL was experiencing financid difficulties caused by sgnificant changes in economic conditions.
Defendant’ s SMF 111 53-54; Plaintiffs Responsve SMF 1153-54. Asaresult, AFL requested that the
parties invoke the emergency reopener provisons of the 2000 CBA. Id. 155. AFL closed its
Scarborough termind on or about March 8, 2003. 1d. 56. Throughout the winter and spring of 2003,
AFL and representatives of the union engaged in collective bargaining negotiations concerning proposed
amendments to the 2000 CBA, including unwinding the parties agreement to create the ESOP, the
employees hedlth insurance contributions and wages. Id. 1 57.

The ESOP was never established as alegd plan; AFL was never employee-owned. Plantiffs

SMF 1 49; Defendant’ s Responsive SMF  49.



AFL contendsthat it made the union representative and its employees avare that it proposed that
the amount of payment to employees who had been employed on August 19, 2000 from the company
ESOP account would be equa to 4% of the wagesthey would have earned from August 20, 2000 through
December 31, 2002. Defendant’s SMF {1 58-60; Plantiffs Responsve SMF 1[{ 58-60. AFL advised
Turkewitz in aletter sent by fax on May 29, 2003 that only Loca 340 employees who “qudified” would
receive a payout from the ESOP account. 1d. §64. Later that day AFL faxed to Turkewitz aligt of the
Loca 340 employeesthat AFL had determined would “qualify” for apayout from the ESOP account. 1d.q
65. The employeeswhose names gppear on thislist are those Locd 340 employees who were employed
from August 19, 2000 through December 31, 2002. 1d. §66. None of the plaintiffS names gppears on
thislist. 1d. 68.

On June 29, 2003 Locds 340 and 312 held separate meetings to vote on the proposed
amendmentsto thetermsand conditions of the 2000 CBA. 1d. 169. At the Loca 340 meeting, Turkewitz
read aoud the names appearing on the list that had been faxed to him by AFL and explained that these
were theindividual swho would receive apayment from the ESOP account. 1d. §70. Theunion members
ratification vote was to be determined by a mgority of votescast. 1d. § 72. Freeman was present at the
Locd 340 meeting. 1d. §73. Both locas voted to approve the changes. 1d. 1 75-76.

Onthenext pay day following the June 2003 meetings, AFL made apayment to al employeeswho
had been employed from August 19, 2000 through December 31, 2002 in an amount equa to 4% of the
wagesthey would have earned from August 20, 2000 through December 31, 2002 under thewageratesin
effect on August 19, 2000. Id. 1 78. Thetotd funds set asde in the ESOP account by AFL was not
aufficient to cover the totd of the payments made by AFL to qudified employees and lawyers and

consultants who had been retained to provide services in connection with the proposed ESOP. |d. 1 79.



AFL used other operating revenue to complete these payments. 1d. Warner, Freeman and McLaughlin
wereemployed by AFL on August 19, 2000 but terminated their employment with AFL before December
31, 2002. Id. §80. Lehouillier was not employed by AFL on August 19, 2000. 1d. §81. Three
individualswho were not employed by AFL on June 29, 2003 received a payment from the ESOP account
because they had been employed by AFL from August 19, 2000 through December 31, 2002. 1d. 182
After thereturn of the ESOP fundsto other AFL employees, Turkewitz and the plaintiffs attorney
demanded that AFL return the 4% of their wages withheld from each plaintiff, but AFL refused. Plantiffs
SMF { 76; Defendant’ s Responsive SMF  76.2 Each of the plaintiffs filed unfair labor practice charges
agangt AFL with the National Labor Relations Board (“NLRB”) on or about December 19, 2003.
Defendant’s SMF 9] 83; FlaintiffS Responsve SMF {1 83. They later voluntarily withdrew these charges.
Id. 71 86.
[11. Discussion
The complaint dleges converson, breach of fiduciary dutiesand violation of 26 M.R.S.A. § 626-A
and seeks an equitable accounting. Complaint 7 14-35.°
A. Preemption
The defendant contends that 29 U.S.C. § 185, often referred to as section 301 of the Labor-
Management Rdations Act, preempts dl of the remaining clams asserted in the complaint. Defendant

Atkinson Freight Lines Corp.’sMation for Summary Judgment, etc. (“ Defendant’sMoation”) (Docket No.

2 The defendant’ s response to this paragraph of the plaintiffs statement of material factsbeginswith theword “Denied,”
but it admits “that the stated demands were made” and does not deny that it refused them. Defendant’s Responsive SMF
1 76. The paragraph is accordingly deemed admitted to the extent that it provides the basis for this sentence of the
recommended decision.

% Count V of the complaint has been dismissed. Order on Plaintiffs Motion to Remand and Defendant’s Motion to
Dismiss (“November Order”) (Docket No. 14) at 28.
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22) at 13-21. The defendant raised thisissue in its motion to dismiss, which was addressed in detail by
Judge Singd last November. Judge Singd denied that motion, but noted that “[tlhe Court may yet
determine that section 301 preempts Plaintiffs clams.” November Order at 23. Judge Singd held only
that

it may turn out that Plaintiffsare ableto provefactsthat entitlethemto relief snce
there is nothing in their daims or in the CBA itsdf establishing thet their dlaims
depend upon the meaning of a collective bargaining agreement and are therefore
preempted.

Id. Judge Singd’s andyss of preemption under section 301, which follows, will dso inform my
congderation of the pending motion:

Section 301 of the LMRA empowers federa courts to hear disputes
between unionsand employersover contract violations.: While ssemingly modest
in scope, the Supreme Court has interpreted this provision as “acongressiona
mandate to the federd courts to fashion a body of federd common law to be
used to address disputes arising out of labor contracts.” Allis-Chalmers Corp.
[v. Lueck], 471 U.S. [202,] 209 [(1985)].

Preemption of statelawsthat thresten to interferewith federa regulation
of labor relations is a key aspect of the Supreme Court’'s section 301
jurisorudence. “Congress intended doctrines of federa labor law uniformly to
prevail over inconsdstent local rules” Allis-Chalmers Corp., 471 U.S. at 209—
10. Uniform federd rules governing the interpretation of CBAS are necessary
because “the posshbility that individuad contract terms might have different
meanings under state and federa law would inevitably exert adisruptiveinfluence
upon both the negotiation and adminigration of collective agreements”
Teamstersv. LucasFlour Co., 369 U.S. 95, 103 (1962). Hence, the Supreme
Court hasfound that Sate law is preempted both in actions to enforce collective
bargaining agreements, see id., and in any actions that “require congtruing the
collective-bargaining agreement.” Lingle v. Norge Div. of Magic Chef, Inc.,
486 U.S. 399, 407 (1988).

* Section 301 states: “Suits for violation of contracts between an employer and a labor organization representing
employeesin an industry affecting commerce as defined in this Act, or between any such labor organizations, may be
brought in any district court of the United States having jurisdiction of the parties, without respect to the amount in
controversy or without regard to the citizenship of the parties.” 29 U.S.C. § 185.

11



Section 301 is perhaps the paradigmatic example of complete preemption.
See Caterpillar [, Inc. v. Williamg, 482 U.S. [386,] 393 [(1987)] (“The
complete pre-emption cordllary to the well-pleaded complaint rule is gpplied
primarily in cases rasing dams pre-empted by section 301 of the LMRA.”).
Since “the pre-emptive force of 8 301 is so powerful asto displaceentirely any
date cause of action for violation of contracts between an employer and |abor
organization,” Franchise Tax Bd. [v. Construction LaborersVacation Trust],
463 U.S.[1,] 23[(1983)], aplantiff’sclamiscongrued asfederd innatureif its
resolution “ depends upon the meaning of a collective-bargaining agreement” or
“requires congtruing the collective-bargaining agreement.” Lingle, 486 U.S. at
405-407.

Following Lingl€e's holding the Firgt Circuit has identified two specific
categories of clamsthat can be said to depend on interpretation of CBAs. See
Flibotte v. Pennsylvania Truck Lines, Inc., 131 F.3d 21, 26 (1st Cir. 1997).
Firg, clamsthat dlege conduct “that arguably congtitutes abreach of aduty that
arises pursuant to a collective bargaining agreement” are preempted. Id. (citing
United Steelworkersv. Rawson, 495 U.S. 362, 369 (1990)). Thus, if the duty
dlegedly breached by the defendant is “without existence independent of the
agreament,” the plaintiff's dam depends on the meaning of the CBA and is
preempted. Rawson, 495 U.S. a 369. Second, claims are preempted if their
“resolution arguably hinges upon an interpretation of the collective bargaining
agreement.” Flibotte, 131 F.3d at 26 (citing Allis-ChalmersCorp., 471 U.S. a
220). TheFirgt Circuit also noted, however, that “ purdly factua questions about
an employee' s conduct or an employer’s conduct and motives’ do not depend
upon the meaning of the CBA for preemption purposes. Id. (quoting Hawaiian
Airlines, Inc. v. Norris, 512 U.S. 246, 262 (1994)). Nor does section 301
extend to * nonnegotiable rights conferred on individua employees asameatter of
datelaw.” 1d. (quoting Livadas v. Bradshaw, 512 U.S. 107, 123 (1994)).

Although thereismuch case law on the scope of section 301 preemption, the
Supreme Court hasnoted that “the full scope of the pre-emptive effect of federd
labor-contract law remains to be fleshed out on a case-by-case basis” Allis-
ChalmersCorp., 471 U.S. a 220. In gpplying section 301, courtshavefound a
wide variety of gate law claims to be preempted when the CBA is potentialy
central to the resolution of the dlaim,” while often refusing to find preemption in
cases where the CBA plays only aminor role®

® See, e.g., Fant v. New England Power, 239 F.3d 8, 16 (1st Cir. 2001) (holding that aclaim by an injured employee for
disability discrimination dueto hisemployer’ salleged refusal to rehire him was preempted because the CBA set forth the
procedure for laying off and rehiring workers); Flibotte, 131 F.3d at 28 (holding that plaintiff’s claims for wrongful
discharge and related torts were preempted because his discharge was based on his refusal to submit to adrug test, an
(continued on next page)
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November Order at 8-10.
Further:

Thefirg prong of Flibotterequiresafinding of preemptionif it can be shown that
the duty dlegedly breached by the defendants arose under the collective

bargaining agreement.  This tes is primarily amed a plantiffs seeking to

recharacterize a clam for breaching the CBA as a tort dam. In United
Seelworkers of America v. Rawson, 495 U.S. 362 (1990), the case cited by
the Flibotte court in support of thisprong, aunionwas sued intort for negligently
performing safety ingpections. Although the union was obligated to participatein
these inspections pursuant to its CBA, the Idaho Supreme Court found that the
negligence claim againgt them was not preempted because onceit undertook the
ingpection, it was obligated to perform theingpection using reasonablecare. The
Supreme Court reversed, finding that the scope of the union’ sduty was governed
by the CBA since plaintiffs were not dleging that the union breached “aduty of
reasonable care owed to every person in society.” 495 U.S. at 371.

[W]hile AFL’sdleged falureto pay wagesdueisundoubtedly at the heart of
Fantiffs clam under the Maine Wage Stautes, the mere fact that the CBA
establishes wage rates does not preempt dl cases involving payment of wages
under these datutes Defendant must make some showing that the duties
established in the CBA are going to be contested in the case. If both parties
agree that the employer had the duty to pay employees a the rates set forth in
Article 11, the claim can hardly be said to “ depend on the meaning of” Article 11.

obligation set forth in the CBA); Martin v. Shaw’ s Supermarkets, 105 F.3d 40, 4243 (1st Cir. 1997) (finding plaintiff’s
claims under a Massachusetts law requiring his former company to reinstate him with seniority rights after recovering
from an injury to be preempted because the law in question by its own terms was applicable only if it did not conflict with
the terms of a CBA); Quesnel v. Prudential Ins. Co., 66 F.3d 8, 11 (1<t Cir. 1995) (finding that an employee’ sclaim that he
was discharged by his employer for the purpose of denying him his earned sales commissions was preempted because
the CBA set forth grievance procedures for wrongful termination).

6 See, eg., Livadas 512 U.S. at 125 (holding that section 301 did not preempt a California law imposing liability for
untimely payment of an employee’ s wages since the CBA was only relevant for the purpose of computing damages);
Lingle, 486 U.S. at 407 (finding that a plaintiff’s claim under aMassachusetts |aw prohibiting employers from discharging
employeesin retaliation for filing aworker’s compensation claim did not raise a preemption issue because the inquiry into
an employer’s motives for the discharge was purely factual in nature); In re Carleton Woolen Mills, Inc.,281BR 409,411
(D. Me. 2002) (finding that Maine's Severance Pay Statute, which requires employers to make a one-time severance
payment to laid-off employees, was a non-negotiable minimum labor standard that could not be waived by a CBA and
therefore was not preempted even when the laid-off employees were subject to a CBA); Rand v. BIW Corp., 2001 U.S.
Digt. LEXIS 23164, *16-*17 (D. Me. Feb. 15, 2001) (finding that plaintiffs breach of contract and fraudulent
mi srepresentation claims against their employer for assuring them of long-term employment only to lay them off afterfour
months was not preempted under section 301 because there was no disagreement between the parties that CBA permitted
the employer to lay off the employees at will).
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SeeRandv. BIWCorp., 2001 U.S. Dist. LEX1S23164, *16 (D. Me. Feb. 15,
2001) (finding that a claim does not depend on the meaning of a CBA where
thereis“no red disagreement” between the parties over themeaning of aterm).

Neither is it clear a this stage that the second prong of Flibotte —
requiring preemption if the dispute requires the interpretation of the collective
bargaining agreement — isimplicated by Plaintiffs dam. Although it may well
be that Defendant’s duty with regard to the withheld wages, if any exidts, is
defined by some sort of bargained agreement between the Union and AFL,

Haintiffs Complaint does not Sate that thisis the case. Plaintiffs Complaint
mentions the CBA only in passing — to note that it caled for the ESOP's
cregtion. Although this fact might invite preemption had Plaintiffs sued AFL for
faling to create the ESORP, it haslittle rdlevance to the question of whether AFL
must return Plaintiffs wages. Theonly other term of the CBA that addressesthe
ESOP is the provison in Article 20, which removes disputes about the ESOP
from the CBA’ sgrievance procedure. Although AFL assertsthat the Court will
haveto interpret this provison to resolve Flantiffs clams, Plaintiffsaver thet the
ESOP was never crested. Thus, unless . . . AFL can demondgtrate that this
disputeisover an ESOP that actualy existed rather than AFL’ sunredized plans
to create an ESOP, the provision in Article 20 regarding the ESOP would seem
to be irrdevant to Pantiffs clams.

Id. at 18, 20-21.
Thedefendant contendsthat the resolution of the plaintiffs' clams* depends upon the meaning of the
2000 collective bargaining agreement and/or the Reopener Agreement in both of thewaysidentified by the

Firg Circuitin Elibotte” Defendant’s Motion at 16 (interna quotation marksomitted). It assertsthat the

first prong of Flibotteisimplicated because its “obligation to pay wages and provide benefits to Union
workers, including Plaintiffs, can arise only under and through an agreement withthe Union.” 1d. However,
Judge Singd has dready ruled that, if the parties agree that the employer had the duty to pay employees at
the rates set forth in Article 11 of the collective bargaining agreement, the clam can hardly be said to
“depend onthe meaning of” Article 11, and thefirst prong of Flibotte would not beimplicated. November
Order at 20. Thepartiesdo so agree, Plaintiffs SMF 1112, 36-38, 63, Defendant’ s Responsive SMIF 1

12, 36-38, 63; Defendant’ s SMF 11136-37, 69-72, Plaintiffs Responsve SMF {1136-37, 69-72. Thus,
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this argument gppears to have been foreclosed by Judge Singd’ s earlier ruling; the defendant’ s argument
adds nothing new to the factud circumstances. See also Livadas, 512 U.S. at 125 (need to refer to
collective bargaining agreement to determined bargained-for rates does not implicate 8 301 preemption).

The defendant a so contends that the second prong of Flibotteisimplicated inthiscase” becauseit
will be necessary for the Court to resort to examination of one or more agreements between AFL and the
Union in order to resolve Flaintiffs dams” Defendant’s Motion at 17. Thisisso, it assarts, becausethe
question of what wages were owed requires comparison of the 1999 and 2000 collective bargaining
agreements and because the reopener agreement showsthat the union agreed to accept the terms of payout
of the collected ESOP wages that were offered by the defendant. 1d. at 17-18. Judge Singd’srulingon
the motion to dismiss established that the second prong of Flibotte might be gpplicableto thiscaseonly if it
could be established that the ESOP mentioned in the collective bargaining agreement was actudly
established. November Order at 21. Comparison of the 1999 and 2000 collective bargaining agreements
to show the amount of wagesthat were owed the plaintiffs or any other union memberswill not require any
interpretation of either agreement. That exercise, as Judge Singd hasindicated, cannot providethebassfor
section 301 preemption.  The only issue raised by the defendant with respect to the second prong of
Flibotte that has not been foreclosed by the ruling on the motion to dismiss, as the defendant presentsits
argument, isthat interpretation of the reopener agreement will be necessary.

N o document identified asthe “ reopener agreement” has been submitted to the court. Indeed, the

defendant’ s statement of material facts suggests that the “agreement” was only an ord one.” Defendant’s

" The parties to a collective bargai ning agreement may negotiate over and have a binding understanding about an issue
that is not part of the collective bargaining agreement but is nonetheless binding. See, e.g., Arcadi v. Nestle Food Corp.,
38 F.3d 672, 675 (2d Cir. 1994); Chicago & N. W. Transp. Co. v .Railway Labor Executives Ass'n, 908 F.2d 144, 156 (7th
Cir. 1990); International Bhd. of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers—Local 1603 v.
(continued on next page)
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SMF Y] 57-65, 71. The substance of what the defendant calls the “reopener agreement” isvery much
disputed by the parties. Plaintiffs Responsve SMF 1157-65, 71. The evidence cited by the defendant
and the plaintiffsin support of their repective positions supportsthose postions. Itisthereforeimpossible
for thiscourt to decidein the context of amotion for summary judgment whether an agreement was reached
between the defendant and the union as to who would be repaid the 4 per cent of wages thet had been
withhed or saved in connection with the proposed ESOP. The defendant’ s motion for summary judgment
on the basis of preemption by section 301 should be denied.

The preemption argument aso provides most of the defendant’ s opposition to the plaintiffs motion
for summary judgment. Defendant Atkinson Freight Lines Corp.’sMemorandum of Law in Oppostionto
Paintiffs Motion for Summary Judgment (“ Plaintiffs Oppaogition”) (Docket No. 32) & 8-13.

B. State-Law Issues

The defendant contends, in the dterndtive, that it is entitled to summary judgment on the merits of
the claims stated in the complaint, if those clams are not preempted. Defendant’s Motion at 21-22. The
plantiffs, who take the postion that their clams are not preempted, offer a somewhat more devel oped
argument in favor of their motion for summary judgment on their gated dams. Flantiffs Memorandum of
Law in Support of Motion for Summary Judgment (“Plaintiffs Motion”) (Docket No. 21) at 9-15. | reach
these claims on the meritsin light of my conclusion that the defendant is not entitled to summary judgment
based on preemption on the cognizable record before the court.

Thefirgt dlam in the complaint seeks an equitable accounting, Compliant Y] 14-21, whichismerdy

aform of relief and does not state a separate claim upon which relief may be granted. Count 11 dlegesa

Transue & Williams Corp., 879 F.2d 1388, 1392 (6th Cir. 1989). In this case, thewritten collective bargaining agreements
(continued on next page)
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falure to pay wages and seeks relief pursuant to 26 M.R.SA. 8 626-A. |d. 11 22-27. The relevant
datutes, asidentified by the plaintiffs, Plaintiffs Motion a 9, provide, in pertinent part:

At regular intervals not to exceed 16 days, every employer must pay al wages
earned by each employee.

Anemployeeleaving employment must be paid in full within areasonabletime
after demand at the office of theemployer where payrollsarekept and wagesare
paid....

For purposes of this subchapter, areasonabletime meansthe earlier of either
the next day on which employeeswould regularly be paid or aday not morethan
2 weeks after the day on which the demand is made.

Any employer isliableto the employee or employeesfor theamount of unpaid
wages and hedth benefits. Upon a judgment being rendered in favor of any
employee or employees, in any action brought to recover unpaid wagesor hedlth
benefits under this subchapter, such judgment includes, in addition to the unpaid
wages or hedlth benefits adjudged to be due, areasonablerate of interest, costs
of auit including a reasonable attorney’s fee, and an additiond amount equa to
twice the amount of unpaid wages as liquidated damages.

26 M.R.SA. 88 621-A, 626 & 626-A. The defendant contends that no wages were earned by the
plaintiffs within the meaning of these statutes because the union members gpproved the 2000 collective
bargaining agreement, which incdluded a 4 % reduction in wages to finance the proposed ESOP.

Defendant’s Motion a 21. The plaintiffs contend that “[i]t is undisputed that AFL has failed to pay the
plaintiffs back their wages that they contributed towards the ESOP and that they otherwise would have
received as earned pay but for Atkinson's promise to sdl them a mgority interest in the company.”

Faintiffs Motionat 9. They admit that three of the four plaintiffs*“voted to contribute the amount of 4% of

their weekly pay to participate in the ESOP buyout.” Id. at 11. They contend that the fourth plaintiff,

do not prohibit amendment or extension by oral agreement. Exhs. C & D to Defendant’s SMF.
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Lehouillier, hasa“verbd and implied” clam under the cited statutes because “[h]is 4% pay was probably
counted with the ESOP escrow money aswell.” Id. at 11-12.

The plaintiffs gppear to contend that the 4% reduction to fund the ESOP to which the union and its
voting members agreed was fraudulent because refusing to repay them their contributions once it became
clear that the ESOP would not be instituted converted their fundsto “savings’ givento thedefendant. 1d. &
11. They cite Fletcher v. Hanington Bros., Inc., 647 A.2d 800 (Me. 1994), for the proposition that
“[w]hen pay isearmarked in an employment agreement to pay for abenefit program, that money ispay,” id.

Inthat case, the Maine Law Court held that optiona deductionsfrom an employee' s pay for the purchase
of hedth insurance must be included in the caculation of the employee's “average weekly wage’ for
purposes of a since-repealed Satute, the current verson of which isfound a 39-A M.R.SA. § 102(4).
647 A.2d at 800. That statute concernsthe definition of the term “ average weekly wage’ for purposes of
theMaineworkers compensation program. The Law Court’ s construction of thet term for that purpose has
no apparent vaue for the condderation of the issue presently before this court. The plaintiffs take nothing
by this argument.

Theplantiffs essentia argument isthat the defendant’ sfallureto refund their 4% when they Ieft thar
employment with the defendant violatesthe cited statutes. Plaintiffs Motionat 12. Thereisno dispute that
the 4% reduction was approved by the union. Defendant’ s SMF 11 34-42; Plaintiffs Responsve SMF [
34-42. Accordingly, the plantiffs have no clam under 26 M.R.SA. 8 621-A, because, from dl that
gopears, dl wagesthat were due to them during the period of their employment were promptly paid. The
gpplicability of the remaining two statutes cannot be determined in the aosence of adecision concerning the
dleged indusion in the “reopener agreement” of a term specificaly addressing repayment of the 4%

contributionstoward the ESOP. If such aterm was agreed upon by the union and the defendant, and if the
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plantiffs damsarenot preempted by federad law, then the plaintiffsmight haveaclamunder 26 M.R.SA.
8626. For thereasonsaready discussed, that issue cannot be decided on this summary judgment record.
Count I11 of the complaint dleges that the defendant wrongfully converted the plaintiffs wageshby
faling to return to them the 4% withheld as payment into the ESOP. Complaint §[1128-31. Infairly cursory
fashion, the defendant contends that the plaintiffs “had no property interest in funds held in the Company
ESOP Account” and that the funds “did not condtitute ‘wages owed to the Plaintiffs, but rather were
savings that AFL had accumulated as a result of union wage concessons.” Defendant’s Motion at 21.
Given the way these funds were routindy characterized by the defendant, e.g., Plantiffs SMF ] 40,
Defendant’ s Respongive SMF ] 40 (defendant “sometimes’ referred to bank account in which 4% of
employees wages were deposited as the “ ESOP Escrow Account”); id. 141 (defendant referred to itsalf
as “an employee-owned company” after September 2000); id. 43 (bank account wastitled “ Atkinson
Freight Lines Corp. of PA ESOP Account”); id. 144 (employees weretold in writing that the “4% wage
adjustment” was being put asdein escrow for employeesto purchase the company); id. 45 (CEO stated
in letter to al employees dated 3/26/01 “AFL employees have accumulated Two Hundred Thousand
Dallarsin adedicated escrow account that isgrowing by an average of Twenty Eight Thousand Dollars per
month” and “’you’ are saving for a very large deposit to purchase the company”); id. § 46 (account
congstently referred to in company communicationsas* escrowed” money created by “ wage adjustments’
or “wage concessons’); id. 153 (CEO in 5/31/02 letter referred to “funds that have been held in escrow
for the ‘founding employees since August 20007); id. 159 (CEO in 3/10/03 | etter to union representative
gated plan to “return dl ESOP hdld in escrow”); id. 62 (CEO in 6/18/03 letter to union agents stated
“offer” to “return dl monies hdd’); id. 169 (defendant sent list of drivers and their “ESOP Accrud” to

union representative before 6/29/03 meeting), | find it extremdy difficult to characterize the funds asa
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meatter of law, as the defendant’s “savings’ rather than contributions of wages otherwise earned by its
employees. The defendant understandably cites no authority in support of itspostion. Itssecond argument
isthat the plaintiffs had no right to possess the fundsin the ESOP account “ at the time they were dlegedly
converted, ” Defendant’ sMotion at 21-22, because the distribution of those fundswas donein accordance
with the terms of the reopener agreement. Clearly, as to the second argument, disputed questions of

materia fact remain.

The plaintiffs contend, in Smilar fashion, that they were dways“entitled” to the 4% of their wages
that went into ESOP account, that the defendant was “aware that this money was being held for the
employees. .. andintrust for oneuseonly, ‘invesment’ into the ESOP to buy sharesof” the defendant and
that the defendant wrongfully refused their demand for itsreturn Plaintiffs Motion at 13-14. Again, this
argument only prevallsif there was no term in the reopener agreement gpplicableto the return of the 4%, a
meatter which is very much in dispute.

Count 1V of the complaint alegesthat the defendant breached itsfiduciary duty to the plaintiffs“to
ded honestly and in good faith with Plaintiffs” with respect to the 4% of wages held in the separate bank
account. Complaint 132-35. The defendant contendsthat “no ‘wages of Plaintiffswereever ‘diverted'”
into the ESOP account and that the funds in that account belonged to the defendant, so that the defendant
could not have served as afiduciary for those funds. Defendants Motion at 22. Under Maine law,

the sdient dementsof afiduciary rdationship [are]: (1) the actud placing of trust
or confidenceinfact by one party in another, and (2) agreat disparity of position
and influence between the parties at issue.

Sewart v. Machias Sav. Bank, 762 A.2d 44, 46 (Me. 2000) (citation and interna quotation marks

omitted). Of course, abuse of the trust must dso be shown. This definition does not appear to require
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resolution of the question of “ownership” of the funds in the bank account in question, contrary to the
defendant’ s argument.

The plaintiffs do not address the second element; they do not suggest what evidence demonstrates
“agreat digparity of position and influence” between themsalves and the defendant with respect to thefunds
aissue. Plantiffs Motionat 14-15. If such adisparity did not exist between Stewart, anindividua with an
asociate sdegreein pardegd studies, afidd in which she had not obtained employment, and the bank,
Sewart, 762 A.2d at 45, 46-47, itisunlikely that one can be established on the evidence in the summary
judgment record in this case, where the plaintiffswere represented by aunion or by members of aBuy-Out
Searing Committee, Plaintiffs SMF f 24-25, 27; Defendant’ s Responsive SMF [ 24-25, 27. Itis
perhapsfor thisreason that the plaintiffsin their response to the defendant’ s motion for summary judgment
for the firgt time refer to the defendant as the trustee of atrust of which the plaintiffs were presumably the
beneficiaries. Plaintiffs Oppodtion a 16-18. They do not explain how or why the defendant should be
consdered to have been “de facto trustee over the Plaintiffs money,’” id. at 17, such that adifferent body
of law, relating to trusteeship, may be applied. Intheabsenceof thiscriticd information, thiscourt, asisits
congstent practice, will not consder theundeveloped issue. The defendant isentitled to summary judgment
on Count IV, on the showing made.

V. Conclusion

For the foregoing reasons, | recommend that the cross-mations for summary judgment be
DENIED with respect to the question whether the plaintiffs claims are preempted by section 301 of the
L abor-Management Relations Act because disputed issues of materia fact remain regarding that issue. |

further recommend that the plaintiffs motion for summary judgment be DENIED and that the defendant’ s
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moation for summary judgment beGRANTED asto any claim asserted in Count 11 of the complaint arisng

under 26 M.R.S.A. § 621-A and asto Count IV and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 11th day of Augugt, 2005.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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