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REPORT AND RECOMMENDED DECISION*

The plaintiff in this Socid Security Disahility (“SSD”) and Supplementa Security Income (“SSI™)
goped raises the questions whether the adminidrative law judge properly trested a clam of mentd
imparment, whether he properly evauated the plaintiff’ s physica impa rments and whether any of thejobs
identified by the vocationd expert as jobs which the plaintiff could perform were consstent with his
limitations as found by the adminigtrative law judge. | recommend that the court &ffirm the commissoner’s
decison.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. §8 404.1520,

416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on August 5, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regul ations, case authority and
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adminigrative law judge found, in relevant part, that the plaintiff had coronary artery disease, status post-
April 2002 myocardid infarction with stent placement, a severe impairment which does not meet or
medicaly equd the criteriaof any impairment included in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the
“Ligings’), Andings 2-3, Record at 27; that the plaintiff’s alegations regarding his limitations were not
totdly credible, Finding 4, id.; that he retained the residud functiond capacity to perform the physica
demands of work at the sedentary exertiona leved, Finding 6, id.; that he was unable to return to his past
relevant work, Finding 8, id. a 28; that, given his age (“younger individud”), education (high school) and
resdud functiond capacity to perform asgnificant range of sedentary work, the use of Rule201.28 from
Appendix 2 to Subpart P, 20 C.F.R. Part 2 (the* Grid") asaframework for decision-making resulted ina
finding that there were a Sgnificant number of jobsin the regiond and nationa economies that the plaintiff
could perform, Findings 9-12, id.; and that therefore the plaintiff was not under adisability, asthat teremis
defined in the Socid Security Act, a any time through the date of the decison, Finding 13, id. After
congdering additiona evidence submitted by the plaintiff, the Appeas Council declined to review the
decison, id. at 69, making it the find determination of the commissoner, 20 C.F.R. 88 404-981,
416.1481; Smsv. Apfel, 530 U.S. 103, 107 (2000).

The standard of review of the commissioner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the conclusions drawn.

page references to the administrative record.



Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminidrativelaw judge reached Step 5 of the sequentia process, a which stagethe burden of
proof shifts to the commissioner to show that a clamant can perform work other than her past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. Therecord must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion
A. Mental Impairment
The plantiff contends that the adminigtrative law judge faled to comply with 20 CFR.

§ 404.1520a (and, presumably, 20 C.F.R. § 416.920a) when evauating his claimed mental impairments’

2 The plaintiff states that “[t]he ALJ mentioned the claimant’s depression specifically, but never made the analysis
required by the regulation of his other mental limitations.” Itemized Statement at 2. Just what the “other mental

limitations” are & impossible to discern from the plaintiff’s itemized statement. Depression was the only mental

impai rment mentioned by the attorney for the plaintiff at the hearing before the administrative law judge. Record at 39-40.
The plaintiff’sinitial application does not mention any mental impairment. Id. at 137-45. Hisrequest for reconsideration
of theinitial denial of his claim for benefits did state that his “short term memory is very poor” and that he was “on
antidepressant & seeing therapist.” Id. at 146. The plaintiff's presentation to the Appeals Council mentions only
depression as a possible mental impairment. 1d. at 395-96. At oral argument, when asked what “ other mentd limitations’

the Itemized Statement referred to, counsel for the plaintiff stated that “ some form of learning disability” was present and
a“mental limitation following the cardiac events’ was “not precisely delineated” in the record but would be “ consistent
with what Dr. Benson says about [the plaintiff’s] limitations.” Neither alleged limitation was sufficiently identified in the
plaintiff’ sitemized statement to be properly before this court. See Graham v. United States, 753 F. Supp. 994, 1000 (D. Me
1990). Evenif that were not the case, the only medical evidence of any additional mental limitations resulting from the
plaintiff’s“cardiac events’ wasthe statement of Dr. Benson, afamily practitioner, that the plaintiff’s cardiac symptoms
would interfere with his attention and concentration occasionally — 6 to 33% of an 8-hour workingday. Record at 277-78.
This conclusion isinconsistent with the findings of the state-agency psychologist who completed apsychiatric review
technique form amonth later finding only mild difficulties in maintaining concentration, persistence or pace. Id. a 362,
372. It therefore cannot provide the basisfor remand. Contrary to the argument of counsel, Dr. Benson's statementin a
letter that the plaintiff “ has always been aslow learner and had special education classes throughout school. Heisavery
slow reader . . . ,” id. at 274, is not enough evidence to require the administrative law judge to find that the plaintiff

suffered from alearning disability that was not mentioned in any of the plaintiff’s submissionsto the agency. Counsd for
(continued on next page)



and improperly dismissed the limitations assigned by Tekeo Kawamura, M.D. Plantiff’s Itemized
Statement of Specific Errors (“Itemized Statement”) (Docket No. 10) at 1-5. The cited regulation
provides, in relevant part:

(@ General. [W]hen we evduate the severity of mentd impairments for
adults. . ., we must follow a specid technique a each leve in the adminigtrative
review process.

(b) Use of the technique. (1) Under the specid technique, we must first
evauate your pertinent symptoms, signs, and laboratory findings to determine
whether you have a medicdly determinable mentd impairment(s). . . . 1f we
determinethat you have amedically determinable mentd imparment(s), we must
specify the symptoms, sgns, and laboratory findings that subgtantiate the
presence of theimpai rment(s) and document our findings as set out in paragraph
(e) of this section.

(e) Documenting application of the technique. . . . At the adminidrative
law judge hearing and Appeds Council levels. . ., wewill document application
of the technique in the decison.

(2) At the adminigrative law judge hearing and Appeds Council levels, the
written decison issued by the adminigtrative law judge or Appeals Council must
incorporate the pertinent findings and conclusions based on the technique. The
decison must show the sgnificant history, including examination and |aboratory
findings, and the functiond limitations that were conddered in reaching a
conclusion about the severity of the mentd impairment(s). The decison must
include a pecific finding as to the degree of limitation in each of the functiond
areas described in paragraph (c) of this section.

20 C.F.R. 88 404.1520a, 416.920a.
The adminigrativelaw judge addressed the plaintiff’ sclam of depresson asamenta impairment as
follows

Thecdlamant’ sadditional aleged impairmentsof depression and deep gpneaare
not established inthe record as severeimpairments. Trestment records from the

the plaintiff mentioned his testimony at the hearing as additional evidence of alearning disability, but only medical
evidence may be considered in the course of determining whether a claimant suffers from a particular impairment. 20
C.F.R. 88 404.1508, 416.908.



medica practice of Takeo Kawamura, M.D., and Nevaee Rohrer, D.O.,

establish Sgnificant improvement in the damant’ sreactive depresson and anxiety
following his myocardid infarction. As a result of his October 2002 initid

psychiatric evauation, Dr. Kawamura corroborated a diagnosis of mgor

depressvedisorder, Sngleepisode, severe; . . . and acurrent Globa Assessment
of Functioning (GAF) of 50, indicaiive of serious symptoms or serious
imparment in socid or occupationd [dc] (e.g., nofriends, unableto keep ajob),
witha GAF over the past year of 80. Individuaswith this GAF are described as
having symptoms that, if present, are trandent and expectable reactions to
psychosocid sressors (eg., difficulty concentrating after family argument); no
more than dight impairment in socid or occupationd functioning. Dr. Kawamura
aso noted that his deep was disturbed, acircumstance which improved over the
ensuing months,

By November 2002, the claimant was reported by Dr. Rohrer as having an
improved affect and better mood. Dr. Rohrer dso noted that histhoughts were
clear and organized. In December 2002, Dr. Rohrer re-evauated the claimant
who said that he was “doing fine mentaly & physicaly.” He stated that he was
content to do chores at home and had enrolled for another semester of college
classes. Dr. Rohrer described his insght and judgment as being good.  Still
further improvement was seen in January 2003 when Dr. Rohrer stated that the
clamant’ smood was stable, with decreased depression and decreased anxiety.
She sad that the clamant and hiswife both felt that he no longer required mentd
health trestment. Dr. Rohrer noted that hismood was euthymic,® his affect calm,
and his thoughts clear and focused (Exhibit 6F).

The underdgned agrees with the Disability Determination Services (DDS)

assessment completed in February 2003 by David Houston, Ph.D., and findsthat

the claimant has depression which does not conditute asevereimparment Snceit

resultsin Part B functiond limitations that are no more than mild in the areas of

activities of daily living, socid functioning, and concentration (Exhibit 10F).
Record at 23-24. The adminidrative law judge s discussion of the medica evidence would support a
conclusion that the plaintiff’s depresson was no longer an impairment, if it ever was. See 20 C.F.R. 88
404.1509, 416.909 (impairment must have lasted or must be expected to last for continuous period of at

least 12 months). In that case, the requirements of sections 404.1520a and 416.920a do not gpply at dl.

% Characterized by joyfulness, mental peace and tranquility; not manic or depressed. Sedman’ sMedical Dictionary (27th
(continued on next page)



However, the adminidrativelaw judgefound in this case that the depression wasan impairment, concluding
that it was not severe. Under these circumstances, the requirements of the regulations do apply.

The adminigrative law judge did make aspecific finding asto the degree of limitation in each of the
functiond areas described in subsection (€) of theseregulations. He dso st forth the Sgnificant history of
the plaintiff’s depression, the examinations by Drs. Kawamura and Rohrer and the plaintiff’s sgns and
symptoms, to the extent that evidence of those sgns and symptoms was present in the record. The
adminigtrative law judge did not discuss any laboratory findings, but none are gpparent in the record.
Accordingly, | conclude that the administrative law judge complied with 20 C.F.R. 88§ 404.1520a and
416.920a.

The plaintiff contends, Itemized Statement at 4, that the adminidrative law judgefalled to consder
with respect to amental impairment the notes of Jean S. Benson, M.D., afamily practitioner, who noted
that the plaintiff “has dways been adow learner” and “hasimpaired short-term memory” and checked the
box next to “ Capable of low stressjobs’ on aform dated January 22, 2003, Record at 274, 277-78. Itis
clear from the context of Dr. Benson's letter dated January 18, 2003 that Dr. Bensonconsidersthesdow
learning and short-term memory to be the results of physica imparments or abuse, rather than any menta
imparment. 1d. a 274. Similarly, the“low stress’ box appearsin arange of dternatives under the generd
congderation of therole of sressin bringing on the plaintiff’s physicd symptoms. Thischeck mark cannot
serve as evidence of amenta impairment. Thisconclusonishbolstered by thefact that the fina note by Dr.
Rohrer, a psychotherapist, dated January 16, 2003, finds that the plaintiff’s depression and anxiety are

decreased, the plaintiff and his wife both felt that there was no need to continue therapy, the plaintiff was

ed. 2000) at 627.



handling stresswell, his mood was euthymic, his affect cam, his thoughts dear and focused and hisinsght
and judgment good. Id. at 261.

Theplaintiff dso assertsthat “ Dr. Benson' sform of June 12, 2004” demongtratesthat Dr. Rohrer’s
conclusion that the plaintiff’s“menta problem” had resolved wasin error. Itemized Statement at 4. The
form to which he refers was submitted directly to the Appedas Council by the plaintiff’ s attorney by letter
dated August 11, 2004, Record at 11,* six months after the administrativelaw judgeissued hisdecision, id.
a 28, and obvioudy could not have been considered by theadminidtrative law judge. Thereisnoindication
intherecord that it was consdered by the Appeds Council, which natified the plaintiff of itsdecison not to
review the administrative law judge's conclusions by letter dated October 22, 2004. Id. at 6.° Inany
event, this court will not review evidence presented for the first time to the Appeals Council when the
Appeds Council denies review. Mills v. Apfel, 84 F.Supp.2d 146, 148 (D. Me. 2000). That iswhat
happened in this case. The plaintiff isnot entitled to remand on any of the arguments he raiseswith respect
to hisdleged menta impairments.

B. Physical Impairments

The plaintiff contends that the adminidrative law judge falled to give the opinion of his tresting
physician, Dr. Benson, gppropriate weight in assessang the limitations caused by “ his collective problems.”
Itemized Statement at 5. He assertsthat the administrativelaw judge* did not correctly discount thetreating

physcian’s opinion or properly choose the competing RFC of the DDS examing™ because his andyss

* The letter merely asks the Appeals Council to “associate” the form filled out by Dr. Benson “with Mr. Gray’ sfile.”
Record at 11.

® At oral argument, counsel for the plaintiff contended that the Appeals Council had reviewed Dr. Benson’sform, because
its notice statesthat it “considered . . . the additional evidence listed on the enclosed Order of AppedsCoundil,” Record
at 6, and that the fact that the Appeals Council considered the form distinguishes this case from Mills. Suchadiginction
is not supported by Mills, 84 F.Supp.2d at 148. In addition, the form completed by Dr. Benson is not listed intheOrder of
(continued on next page)



“was not accompanied by legitimate reasons for varying from the treeting source’s medica source [Sc]
opinion.” 1d. at 6.

The administrativelaw judge discussed Dr. Benson’ snotesin somedetail. Record at 24.° Hethen
dated that he “concur[red] with the November 2002 assessment by Dr. Hal, the DDS examining
physidian,” in which he stated that the ‘ near constant’ chest pain aleged by the daimant is not typical for
pain of cardiac origin.” 1d. The adminigrative law judge then discussed Dr. Hal' s specific findings. 1d.
Dr. Hall dso observed that “[i]n generd, we [he and Dr. Benson| (+ this RFC) agree that a ‘ physicaly
demanding job’ isingppropriate.” 1d. at 259.

The plantiff contends that the adminigrative law judge faled to comply with 20 CFR.
8 404.1527(d)(2) (and 416.927(d)(2)) and Socid Security Ruling 96-02p in histrestment of Dr. Benson's
opinions® Itemized Statement at 6. Thedited regulation providesthat, generally, the commissioner will give
more weight to opinions from treating sources and that, when the treating source’s opinion is not given
controlling weight, the commissioner “will aways gve good reasons in our notice of determination or
decison for the weight we give your treating source's opinion.” 20 C.F.R. 88 404.1527(d)(2) &
416.927(d)(2). Contrary to the plaintiff’s assertion, Itemized Statement at 6-7, this regulation does not
require an adminidrativelaw judgeto describeinwriting his gpplication of thefactorslistedin20 CF.R. 88

404.1527(d)(2)-(6) and 416.927(d)(2)- (6) in determining the weight given to atresting source s opinion.

Appeals Council, Record at 10, and AC ExhibitsList, id. a 5, so there is no evidence that the Appeals Council considered
it.

® All of the pages of the record cited by the plaintiff in his discussion of Dr. Benson’ s opinions, |temized Statementa5,
areincluded in Exhibit 7F, to which the administrative law judge refers, Record at 24.

" Dr. Hall did not examine the plaintiff. Record at 253-60.

8 Because the plaintiff does not contend that the administrative law judge should have given Dr. Benson’s opinions
controlling weight, his citation of Social Security Ruling 96-2p, which isentitled “ Giving Controlling Weight to Treating
Source Medica Opinions,” Socia Security Ruling 96-2p, reprinted in West’ s Social Security Reporting Service Rulings
(Supp. 2004-2005) at 111-15, provides no guidance for the evaluation of his claimin thisregard.



All that the regulation specificaly requires to be stated in writing is the “good reasons’ for the assgned
weight. Here, the adminigrative law judge noted that the plaintiff’ s tesimony concerning his activities of
daly living were inconsgtent with the degree of impairment set forth by Dr. Benson, Record at 26, in
addition to hiscitation of Dr. Hall’ s specific findings, id. at 24. The administrativelaw judge s statement of
ressonsisminimal a best.

However, any insufficiency in thisregard congtitutes harmless error because Dr. Benson'sopinions
concerning the plaintiff’s physica limitations are not inconsstent with the resdud functiond capacity
assigned by theadminidrative law judge. Dr. Benson's October 12, 2002 opinion that the plaintiff “will be
disable]d] for at least ayear and very possibly, permanently dissbled” istied to his“understanding” thet the
plantiff’s “learning disabilities’ make it unlikely that he will progress rgpidly in an atempt to go back to
school. 1d. at 288-899. With respect to the physical symptomsor limitationslisted by Dr. Bensonin that
letter, he opines only that it is“unlikely thet this gentleman will return to work in any physically demanding
job.” 1d. a 288. Inalater letter, dated January 18, 2003, Dr. Benson stated that he advised the plaintiff
not to “engagein hisprior activity of driving afuel truck acrossMaine shighways’ and speculatesthat due
to the plantiff's dow reading, dow learning and impaired short-term memory, combined with his
“depresson with chronic anxiety,” Dr. Benson “wonder[q if [the plaintiff] will be &ble to learn a new
occupation a dl.” Id. at 274. Thisissmply not a atement of physicd limitations, and certainly not a
datement of physicd limitations that is incongstent with the resdua functiona capacity assigned by the
adminidrative law judge.

Theplantiff aso mentionssome of thefindings of Robert C. Capodilupo, M.D., Itemized Statement
at 5-6, dthough it is not clear why he mentionsthem. Dr. Capodilupo’s report, written after asinglevigt

from the plaintiff a the request of the attorney then representing him in connection with his Socid Security



dams? Record at 404, statesthat the doctor “ do[es] not believe [the plaintiff] hasany marked limitation on
physica activity,” records the plaintiff’ s satements about his physicd limitations, and concludes that “any
job with sgnificant physicd activity he would not be

able to do and any job with sgnificant stress he would not be able to do, aswdll,” id. at 405. These
conclusonsare not necessarily inconsistent with aresidud functiona capacity for sedentary work, whichis
defined asinvolving lifting no more than 10 pounds a atime and involving Sitting and on occason acertain
amount of walking and standing. 20 C.F.R. 88 404.1567(a) & 416.967(a).

The plantiff’s next argument is that the adminidrative law judge did not “accurately tranamit the
darified medica output to the VE in the form of assumptions” Itemized Statement at 7.° The plaintiff
gatesthat the adminigtrativelaw judge sfirgt hypotheticd question “ conddered the limitations suggested by
Dr.Benson.” 1d. That question, therefore, must not havefailed to transmit accurate medica output” tothe
vocationd expert. The plaintiff doesnot describe how the second and third hypothetica questionsfailed to
transmit accurate medica information. If he meansto assart that the opinions of Dr. Benson, which | have
aready discussed, should have been included in the second and third hypothetica questions aswell asthe
firdt, the argument is merdy a restatement of his earlier contention that the resdud functiond capacity
assigned by the adminigtrative law judge could not stand because its departures from Dr. Benson's

limitations were not adequiatdly explained.™

° |t was the third time overall that Dr. Capodilupo had seen the plaintiff. Record at 403.

' The plaintiff’s specul ation that, because the administrative law judge asked the vocational expert three hypothetical

guestions, he must have been “ not satisfied with [the] result” of his second hypothetical question, Itemized Statement at
7-8, adds nothing to hisrequest for aremand. Particularly where, as here, the only difference between the second and
third hypothetical questions was a change in educational attainment from “limited” to “high school level,” id. a 8 —a
change which the plaintiff wisely does not challenge, since he testified that he graduated from high school and hed taken
acollege course, Record at 54-56 — such speculation is clearly inappropriate.

" At oral argument, counsel for the plaintiff contended that the hypothetical questions posed to the vocational expert
should have included the fatigue mentioned by the administrative law judge as a non-exertiona impairment which would
(continued on next page)

10



The plaintiff’s find chdlenge is to the specific jobs identified by the vocationd expert as being
avalable to an individud with the limitations included in the adminigrative law judge' s third hypothetica
question. Itemized Statement at 8-9. He assertsthat the adminigirative law judge “adopted” three of the
jobslisted by the vocationa expert in her answer to thethird hypothetica question. 1d. a 8. Inhisopinion,
the adminigrative law judge listed three of the jobs identified by the vocational expert in responseto this
question. Record at 26-27. Because he dso stated that “the claimant has non-exertiond limitationsfrom
his coronary imparment, primarily fatigue, which somewhat diminish the occupationd base,” id. at 26, the
adminidrativelaw judge must be deemed to have relied onthe vocationd expert’ stestimony about thethree
listed jobs. See Falcon-Cartagenav. Commissioner of Soc. Sec., 21 Fed. Appx. 11, 13 (1<t Cir. 2001);
Gonzalez v. Commissioner of Soc. Sec., 230 F.3d 1347 (table), 2000 WL 1502864 (1st Cir. Oct. 5,
2000), at **1; Ortizv. Secretary of Health & Human Servs., 890 F.2d 520, 524-25 (1st Cir. 1989);
see generally Socid Security Ruling 83-14, reprinted in West’ s Social Security Reporting Service RUings
1983-1991, at 44-45.

The plantiff argues, in conclusory fashion, that “the andyss mandated by Ruling 96-9p” diminates
two of the three identified jobs. Itemized Statement a 8. | seeno conflict between the adminigrative law

judge sopinion and any analytical processthat may be* mandated” by the Ruling, ™2 but theinciry doesnot

“somewhat diminish the occupational base.” Record at 26. This was not included in the administrative law judge's
specific findings, id. at 26-27, and therefore itisnot at all clear that fatigue should have been included in the hypothetical
guestions. In any event, this additional limitation is not mentioned in the plaintiff’s itemized statement and must be
deemed to have been waived. It isalso significant that counsel did not cite any medical evidence that would support a
specific limitation arising from fatigue.

2 The Ruling requires the administrative law judge to exercise “ adjudicative judgment regarding factors such as the type
and extent of the individual’slimitations. . . and the extent of the erosion of the occupational baseg; i.e., the impact of the
limitations. . . on the number of sedentary unskilled occupations or the total number of jobs to which the individual may
be ableto adjust, considering his . . . age, education, and work experience. . . . Where there is more than a slight impact
on theindividua’s ability to perform the full range of sedentary work, if the adjudicator finds that theindividual isableto
do other work, the adjudicator must cite examples of occupations or jobstheindividual cando. ...” Socia Security
(continued on next page)

11



end there. The Ruling states that the sedentary occupationa base includes “the full range of unskilled
sedentary occupations administratively noticed” and that this base “may be broadened by the addition of
gpecific skilled or semiskilled occupations that an individua with an RFC limited to sedentary work can
perform by reason of his. . . education or work experience.” SSR 96-9p at 155. If theindividua hasno
transferable skills and no education or training that provides for direct entry into skilled work, the
occupationa base availableincludes only unskilledwork. Id. Inthiscase, the plaintiff contendsthat two of
the three jobs identified by the vocationd expert and listed in the adminigirative law judge' s opinion are
skilled or semi-skilled and therefore not within the sedentary occupationa base. Itemized Statement at 8.
Thosejobsaretdemarketer, with aDictionary of Occupationd Titles(“*DOT”) code of 299.357-014, and
museum scheduler, DOT code 238.367-034. Record at 27, 69-70, 71.

As the plaintiff points out, Itemized Statement at 8, these two jobs carry a Specific Vocationa
Preparation (“SVP’) level of 3. Dictionary of Occupational Titles (U.S. Dep't of Labor, 4th ed. rev.
1991), 8§ 238.237-034, 299.357-014. An SVP levd of 3isinconsgent with unskilled work. Socid
Security Ruling 00-4p (“SSR 00-4p”), reprinted in West’s Social Security Reporting Service Rulings
(Supp. 2004), at 245. The adminigrative law judge in this case did not find that the plaintiff had any
transferable skills or education or training that would prepare him for direct entry into ether of these two
jobs® The administrative law judge failed to identify and address this conflict with the DOT as required.

SSR 00-4p a 243 (“[B]efore relying on VE or VS evidence to support a disability determination or

Ruling 96-9p, reprinted in West’s Social Security Reporting Service Rulings (Supp. 2004), at 156.

3 At oral argument, counsel for the commissioner contended that non-specific skills acquired in work at a higher
exertiona level aretransferableto work at alower exertional level, so that therewas no conflict here. Hecited 20 C.F.R. §
404.1568 in support of this assertion. However, that regulation cannot reasonably be read to automatically insert into
every administrative law judge’ s opinion that finds that a claimant is capable of work at an exertional level lower than that
of his past relevant work, sub silentio, afinding that the claimant has transferable skills. Theregulation requiresaspecific
(continued on next page)
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decison, our adjudicatorsmugt . . . [i]dentify and obtain areasonable explanation for any conflicts between
occupationd evidence provided by VEs or VSs and information in the [DOT]” and ‘{e]xplain in the
determination or decision how any conflict that hasbeen identified wasresolved”). Theremaining job listed
by the adminidrative law judge, food and beverage order derk, has an SVP of 2, Dictionary of
Occupational Titles (U.S. Dep't of Labor 4th ed. rev. 1991), § 209.567-014, and thus does not suffer
from the evidentiary infirmity of the first two jobs.

The plaintiff contendsthat the job of food and beverageorder clerk isnot avalableto him because
it requiresfrequent handling and reaching and hasagenerd educationa development (“*GED”) leve that “is
beyond the ahilities of this clamant, given the marked mentd limitations described by Dr. Kawamura (R.
268) and by Dr. Benson (R.12).” Itemized Statement at 8. Frequent reaching and handling are among the
physical demands of the order clerk job as described in the DOT. However, the statement of Dr.
Capodilupo cited by the plaintiff as his only support for his contention that he is incgpable of frequent
reaching and handling was not adopted by the administrative law judge. Dr. Capodilupo stated: “If the
patient has ajob usng his ams excessively, that may aggravate his angina as he would likely need more
energy to use hisarms.” Record at 405. The adminidirative law judge noted that Dr. Capodilupo “would
limit the dlamant from any job that involves Sgnificant physicd activity or sgnificant stress’ and observed
that “[t]his statement dlows for a consderable range of potential work that would be available to the
cdamant.” Id. a 24. | cannot conclude that reaching and handling from 1/3 to 2/3 of the time on the job
necessarily conditutes” excessve’ useof thearms. At ora argument, counsel for theplaintiff wasunableto

cite any authority for his argument to the contrary.

and detailed analysis, hone of which is present in the opinion in this case.
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The order clerk job is assgned a GED reasoning levd of 3 — “[dpply commonsense
understanding to carry out instructionsfurnished in written, ora, or diagrammatic form. Ded with problems
involving severa concrete variablesin or from standardized Situations.” DOT 8§ 209.567-014. Theplantiff
asserts that this requirement makes the job unavailable to him, Itemized Statement at 8, because Dr.
Kawamura opined that he would be “unable to meet competitive sandards’ in understanding and
remembering detailed instructions and in carrying out detailed ingtructions, Record at 268 The problem
for the plaintiff here is that the adminigtrative law judge did not adopt the mentd limitations listed by Dir.
Kawamura, reying ingtead on the findings of Dr. Rohrer in subsequent months that the plaintiff’s menta
condition had improved to the point where“ histhoughtswere clear and organized” and “clear and focused.”

Id. at 23. | have concluded, for the reasons discussed above, that the adminigtrative law judge schoiceto
adopt Dr. Rohrer’s findings instead of those of Dr. Kawamura was not an error.  Accordingly, Dr.
Kawamura s statement of mentd limitations cannot provide abasisfor rgecting the order derk postiondue
to its GED reasoning leve of 3.

The plaintiff’ sfind contention isthat the order clerk job “isaso beyond his GED language leve as
described in Appendix C to the DOT.” Itemized Statement at 89. He quotes the description from
Appendix C, id. a 9 n.1, but goes no further. He makes no attempt to demonstrate how “his GED
language levd” isincongstent with the Appendix’s definition of the GED language level of 2 which isthe

level assigned to the order clerk position. He cites nothing in the record, so there is no way in which a

¥ The plaintiff also contends that Dr. Kawamura's opinion that he would have “no useful ability to function” in
performing at a consistent pace, Record at 268, isinconsistent with a GED reasoning level of 3, Itemized Statement at 8,
but the ability to perform at aconsistent paceis not relevant to the use of common sense, understanding of instructions
or dealing with problemsin standardized situations. The two are separate considerationsin the field of Social Security
law.

> The plaintiff also relies on the limitations mentioned in the medical source statement provided to the Appeals Council

(continued on next page)
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reviewing court could determine what medica evidence might be relevant to this issue.  Such an
undevel oped argument will not be considered by thiscourt. Grahamv. United States, 753 F. Supp. 994,
1000 (D. Me. 1990).

Theplaintiff assertsthat “the VE candidly testified that the claimant was unsitablefor DOT defined
job[dc].” Itemized Statement at 9. He contendsthat her comments at pages 73- 74 of therecord “smply
underscore the lack of a DOT defined job appropriate to [the plaintiff’g limitaions” This presentation
mischaracterizes the vocationd expert’s testimony. After she had responded to the adminigrative law
judge shypothetica questionsand listed availablejobsfor the plaintiff, some of which were adopted by the
adminigrative law judge, the vocational expert was asked by the adminidrative law judge

Wl | haveaquestion for you. Y ou know, in thisandyssthey want it,
you know, they don’'t want it to be an abstract thing. They, you know, the
regulations are intended to say is here we have aguy who was atruck driver dl
his life and now he can’t do that. And, you know, based on your training and
experience where would you send him?
Record at 73. What avocationa expert asanindividua might do for aparticular individud in arole other
than that of an expert witness in an adminigtrative proceeding is not relevant to the questions before an
adminidrative judge who is deciding whether that individua qudifies for Socia Security benefits. It is
interesting, however, that the vocationd expert responded that she would ask that person’ semployer to put

himinto aposition asareceptionist or gppointment clerk, jobswhich are milar to the order clerk position

that isat issueinthiscase. Id. at 73-74.

six months after the administrative law judge issued his decision. Itemized Statement at 8. As noted earlier in this
recommended decision, this court will not consider that document as evidence.
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Because one of thejobslisted by the administrative law judge has not been shown to be outsdethe
physica and mentd limitations found by him to exi4, the plaintiff is not entitled to remand pursuant to his

DOT-based arguments.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 9th day of August, 2005.

/9 David M. Cohen
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