UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

GLENWOOD FARMS, INC,, et al., )

Plaintiffs ;
V. ; Docket No. 03-217-P-S
GARVE IVEY, et al., ) )

Defendants ;

MEMORANDUM DECISION ON MOTION FOR ATTACHMENT

Plaintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc. (“Pantiffs’) have
moved for an attachment and attachment by trustee process on the property of dl of the defendants, Garve
lvey, Ivey & Ragsdae, Thomas Sobol, Steven Berman and Hagens Berman, LLP.> Motion for Approval
of Attachment and Attachment by Trustee Process, etc. (“Moation”) (Docket No. 146). After al of the
defendants filed a joint opposition to the motion, Defendants Objection and Memorandum of Law in
Opposition to Plantiffs Maotion for Approva of Attachment, etc. (“Opposition”) (Docket No. 166), and
the Plaintiffsfiled areply, Reply Memorandum in Support of Plaintiffs Motion for Approva of Attachmernt,
etc. (“Reply”) (Docket No. 188), the Plaintiffswithdrew the motion asto defendants Garve Ivey and Ivey
& Ragsdde, Plaintiffs Glenwood Farms, Inc. and Carrabassett Spring Water Company, Inc.’ sWithdrawa
of Motion, etc. (Docket No. 193) a 1. Defendants Thomas M. Sobol and Hagens Berman Sobol Shapiro

LLP then filed amation for leaveto fileasur-reply, Defendants Sobol and Hagens Berman Sobol Shapiro

! The law firm defendant refersto itself as Hagens Berman Sobol Shapiro, LLP, and | will usethat title rather than thetitle
which appears in the caption of the motion.



LLP sMotionfor Attachment, etc. (Docket No. 194), which upon the granting of the motion was deemed
to bethe sur-reply, and the Plaintiffs oppostion to the motion, Plaintiffs Objection to Defendants Motion
for Leave to File Sur-Replies, etc. (Docket No. 208), was deemed to be a response to the sur-reply,
Order (Docket No. 225). Following thefiling by Sobol and Hagens Berman Sobol Shapiro LLP of ancther
reply memorandum, Defendants Sobol and Hagens Berman Sobol and Shapiro LLP sReply Memorandum
in Support of Motion for Leaveto File Sur-Reply (“Sobol Reply”) (Docket No. 222), thefina word from
the parties, with leave of court, wasfiled by thePlantiffs Plantiffs Sur-Reply in Response to Defendants
Reply Memorandum (Docket No. 228).

Remaining for consideration by the court isthePlantiffsS motion for an attachment intheamount of
$4,880,000 on the property of Sobol, Berman and Hagens Berman Sobol Shapiro, LLP (the“remaining
defendants’). Motion at 1. On the merits, the remaining defendants contend that the Plaintiffsare unlikely
to prevail againgt them at trid, that the materids submitted in support of the motion do not demongtrate any
bass for persond liability of defendant Berman, that the affidavits submitted in support of the motion are
insufficient, that the evidence submitted with respect to damages is insufficient insofar as plantiff
Carrabasstt is concerned and that the amount of the attachment sought isexcessve. Oppositionat 2-12.
The sur-reply and the flurry of subsequent filings ded with the remaining defendants contention that the
release given to the Plaintiffs by Ivey and Ivey & Ragsda e reducesthe amount of an attachment that could
possibly be issued againg the remaining defendants to a number within the limits o available insurance
coverage.

Having reviewedin camer a the rel ease executed by defendantslvey and Ivey & Ragsdae (Docket
No. 230), | conclude that it does not affect the Plaintiffs daimsagaing theremaning defendantsether by

setting a ceiling on the amount ultimately recoverable againg the remaining defendants or by effectively



eviscerating the Plaintiffs dam againg defendant Sobol under Man€e sversion of the Uniform Fraudulent
Trandfer Act, as the remaining defendants clam. Sobol Reply at 2-3.

As noted above, he amount of the attachment sought againg the remaining defendants is
$4,880,000. Motion at 1. Liability insurance available to these defendantsin thismeatter hasapolicy limit
of $5,000,000. Id. a 3. Under Mainelaw, whichis gpplicable here, attachment and attachment on trustee
process are available only for a specified amount, as approved by order of court, and only upon afinding
that itismorelikely than not that the plaintiff will recover judgment, including interest and cogts, in an amount
equa to or greater than the aggregate sum of the attachment and any liability insurance shown to be
avalable to satisfy the judgment. M. R. Civ. P. 4A(c), 4B(c). The plaintiffs have submitted the affidavit of
an expert witness estimating their aggregate damagesto be $9,880,000. Affidavit of Nancy J. Fannon (filed
in paper form with the Motion) 14 & appended report. The Plaintiffs contend that, because theinsurance
coverage available doesnot cover punitive damages and doesinclude a$150,000 deductible per claim and
charges expenses incurred in investigating and defending againgt the Plantiffs dams againg the totd
avalable coverage, they could seek attachment in an amount far greater than the difference between their
expert’ s ssatement of damages and the face value of the insurance coverage. Motion at 16-18.

| beginwith my concluson that thePlaintiffs have not demongtrated that it ismorelikdly than not that
they will recover punitive damagesinthiscase. The evidentiary standard for recovery of punitive damages
in Mane cregtes ahigh hurdle for plantiffs. Manelaw dlowsthe award of punitive damages only upon a
finding by clear and convincing evidencethat the defendant acted with maice. See, e.g., Shrader-Miller v.
Miller, 855 A.2d 1139, 1145 (Me. 2004). Mdicemay be expressor implied; expressmaice exisswhen
the defendant’ s tortious conduct is motivated by ill will toward the plaintiff and implied mdice exigswhen

deliberate conduct by the defendant is so outrageous that malice toward aperson injured asaresult of that



conduct canbeimplied. S. FrancisdeSalesFed. Credit Unionv. Sunins. Co. of N.Y., 818 A.2d 995,
1001 (Me. 2003). Giventhishigh standard, none of thefactsrecited by thePlaintiffs, Motion a 5- 8, taken
aone or together, makesit more likely than not that the Plaintiffswill recover punitive damagesin this case.
Thisis not to say that it is not possible that the Plantiffswill recover punitive damages, it meansonly thet |
cannot conclude that it is more likely than not thet they will make such arecovery.

The Plaintiffs provide evidence that defendantsvey and Ivey & Ragsdde had incurred $98,234.22
in clams expenses as of February 14, 2005, and assart that the remaining defendants “have] not yet
responded to Plaintiffs’ inquiry respecting clams expensesto date,” so that “it can only be expected” that
the remaining defendants clamsexpenses“will besmilarly subgantia.” 1d. at 3-4. Whilel doubt that this
conclusion necessxily followsfrom thePlantiffs premise, itisnot necessary that | resolvethisissue, which
after dl concerns ardatively smdl percentage of the amount of the attachment sought.

The remaining defendants contend that each of the PlaintiffS clams againgt them requires expert
testimony on the prevailing standard of care, whether the defendants breached that standard and whether
the breach made adifferencein the outcome of events. Oppositionat 3. Giventhefact that both Sdeshave
retained experts to provide such testimony, they assert, attachment is ingppropriate. 1d. The Plantiffs
respond by asserting that “laypersons can readily assessthe effect of Defendants conduct” with respect to
certan of thar dams. Reply & 5. They lig these “non-expert” clams as those “with respect to CBS
News, the bottledwater fraud.com website and thefiling of multiple class action caseson Nestle' sdecison
to terminate settlement negotiations” 1d. The clams asserted by the Plantiffs agang the remaning
defendants, other than theclam for punitive damageswhich | have dready discussed, dlege: negligence by
breaching a duty of reasonable care, breach of various contracts, breach of an implied covenant of good

faith and fair dedling, misappropriation of confidentid information, breach of fiduciary duty, conversion and



tortious interference with economic relations. Firs Amended Complaint and Demand for Jury Trid
(“Complaint”) (Docket No. 119) Counts 28, 18-24.2 Each of these daims arises in the context of
representation of the Plaintiffs by the remaining defendants as lawyers or law firms. Id. | agree with the
defendants thet expert testimony is necessary on each of these clams. See generally Corey v. Norman,
Hanson & DeTroy, 742 A.2d 933, 938-40 (Me. 1999) (discussing need for expert testimony in legd
malpractice case in context of motion for summary judgment).

In the only case cited by the Plaintiffsin support of their argument to the contrary, Burnsv. Smith,
495 A.2d 777 (Me. 1985), whichwasdecided under an exlier, lessdemanding verson of Rules4A and
4B, id. at 778 n.2, theMaineLaw Court did say, “[W]ehave never held that expert testimony isrequired
to establish a reasonable likelihood of success for purposes of attachment proceedings. The costs and
difficulties of obtaining such testimony would contravene the intended smplicity of Rule 4A proceedings,”
id. a 779. However, the evidentiary test gpplied in that medica malpractice case was only whether the
record “ shows the plaintiffs to have had virtualy no chance of recovery ontheir clam.” 1d. Now that the
gtandard for an attachment iswhether thePlaintiffs have shown that they are morelikely than not to recover
on one or more of their clams, Burns hasllittle if any precedentid vaue. Expert testimony is required to
establish an attorney’s breach of duty to a client except in cases where the breach or lack thereof is so
obviousthat it may be determined asamatter of law or iswithin the ordinary knowledge and experience of
laymen. Jim Mitchell & Jed Davis, P.A. v. Jackson, 627 A.2d 1014, 1017 (Me. 1993). When the

chdlengeisto an attorney’ sjudgment and diligence, atriad court isjudtified in requiring expert testimony to

2 Separate counts allege fraudul ent transfer against defendant Sobol. Complaint, Counts 33-34.



support aclam of negligence. 1d.  The requirement may fairly be gpplied to each of the Plantiffs dams
agang the remaining defendants.

The Plantiffs chalenge the testimony of the defendants expert witnesses, contending that their
opinions “are unsupported by the ethica rulesthemsalves” Plaintiffs Reply at 9. They aso assert that the
testimony of these experts may not be credited because those of the designated experts who had been
deposad at the time the reply was written “dl deviated sgnificantly from their desgnations.” Id. | have
dready denied the only motion to strike brought by the Plantiffs concerning any of these witnesses.
Memorandum Decison on Mation to Strike (Docket No. 221). Thefirst argument smilarly goesonly tothe
weight of the expert testimony, not to its admissbility. The remaining defendants a so attempt to denigrate
the opinions of the Plaintiffs designated experts. Opposition a 5-6. Deciding which expert tesimony to
creditisnot therole of the court when determining whether to grant arequested attachment. The * battle of
the experts’ on each of the Plaintiffs claims precludes the granting of the motion for attachment under the
prevalling Mane standard.

The Plantiffs treat separately their UFTA dam againg Sobol. Motion at 14-15. They alegethat
Sobol transferred hisinterest in two Massachusetts red estate parcelsto hiswife on November 15, 2004,
goproximately fifteen monthsafter thislitigation commenced, for $1.00, with the* obvious disparity between
the nomind consderation paid and the property vaue. . . compd[ling] afinding that the Plaintiffsare more
likely than not to obtain ajudgment against Thomas Sobol on their Fraudulent Transfer [9ic] dams” 1d. at
15. Theremaining defendants do not respond to thisargument, but the problem for the Plaintiffsisthat they
proffer no evidence concerning the vaue of the property interest transferred. In the absence of such
information it isimpossible to tel whether the amount that the Plaintiffswould recover onthisdamwould

exceed the amount of insurance coverage available as required by the applicable rules of civil procedure.



For the foregoing reasons, the motion of plaintiffs Glenwood Farms, Inc. and Carrabassett Spring

Water Company, Inc. for gpprova of attachment and attachment on trustee processis DENIED.

Dated this 26th day of July, 2005.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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