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RECOMMENDED DECISION ON DEFENDANTS MOTION TO DISMISS

The defendants, the City of Rockland, Maine and John A. Rooat, Jr., its code enforcement officer,
move to dismiss the complaint in this action for declaratory judgment and injunctive relief, arising out of
zoning activity. 1 recommend that the court grant the motion in part.

I. Applicable Legal Standard

Themotionto dismissinvokesFed. R. Civ. P. 12(b)(6), which providesfor dismissa uponfalureto
gaieaclamonwhichrdief may begranted. Defendants Motion to Dismiss, etc. (“Motion”) (Docket No.
5) at 1. “[lI]Jnrulingonamoation to dismiss[under Rule 12(b)(6)], acourt must accept astruedl the factud
dlegationsin the complaint and congtrue al reasonable inferencesin favor of the plaintiffs” Alternative
Energy, Inc. v. &. Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendantsare
entitled to dismissd for fallureto sateaclamonly if “it gopearsto acertainty that the plaintiff[s] would not
be unable to recover under any set of facts” State . Bank & Trust Co. v. Denman Tire Corp., 240

F.3d 83, 87 (1st Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).



Il. Factual Background

The complaint includesthefollowing rdevant factud dlegations. Two of the plaintiffs, Angd Fuller-
McMahan and Martin O’ Brien, seek to establish amethadone maintenance clinic in Rockland. Complaint
(Docket No. 1) 11 1, 4-5. They have formed a Maine corporation, plaintiff Turning Tide, Inc. (together
with McMahan and O’ Brien, the*® dlinic plaintiffs’), through which they seek to operatetheclinic at 77 Park
Street, Rockland, or a another appropriate and suitable location within the city. 1d. 6. Three of the
remaining four plaintiffs (the“individud plantiffs’), Susan Coe, Ray Doe and Vicki Roe (all fictitiousnames
used to protect privacy), and the fourth remaining plaintiff, Vance McMahan, live in Thomaston, Spruce
Head and Owl's Head, Maine, and are receiving methadone trestment for which they must travel
congderable distances. 1d. [ 7-10. They purport to sue on their own behdf and*“on behdf of dl others
amilaly stuated.” 1d. The proposed clinicisintended to serve recovering narcotics addicts, including the
plaintiffs who are currently recelving methadone trestment, in the Rockland area. 1d.  14.

Thereisacritical need in the Rockland area for such adlinic. 1d. §15. A sgnificant number of
potentid clientslive or work in Rockland or in close proximity to Rockland. 1d. 16. Proximity of sucha
dinic is an important factor in the potentid clients chances for a successful recovery. Id. Previous
narcotics addiction is a disability which renders individuas incapable of performing mgor life activities
without the assistance and support provided by methadone treatment. 1d. 17. Such individuds are
persons with a disability, persons who have a record of disability and/or persons who are perceived as
having adisability as defined by the Americanswith DisahilitiesAct (‘“ADA”), 42U.S.C. § 12101 et seq.,

and the Rehabiilitation Act, 29 U.S.C. § 701 et seq. 1d. 1 18.



In order to become a transfer client of the proposed clinic, a narcotics addict or recovering
narcotics addict must be stable and have been doing well for along period of timein astandard methadone
program as demondtrated by sustained abstinence fromillicit drugsand by good socid functioning. Id. §19.
The proposed clinic will aso accept new clientswho test positivefor opiates and who expresswillingnessto
follow the dlinic’'s trestment protocols. 1d. In order to remain a dient of the dlinic, an individud must
comply with a rigid treatment and regulatory protocol, including a physician-devel oped treatment plan,
setting forth requirements for daily methadone maintenance, counsding, twice-monthly urine samplesand
monitoring. 1d. 20. The proposed clinic does not post a gnificant risk of harm to the community. 1d.
121.

At al rdevant times, the defendants actions with respect to the proposed cdlinic, the plaintiffs
goplications and proposds and the individud plantiffs have been purpossful and motivated by
discriminatory animustoward the proprietorsand potentid clients of the methadone maintenanceclinic. 1d.
122

On October 17, 2004 the dinic plantiffs met with defendant John A. Root, Jr., the code
enforcement officer for the city of Rockland, and sought guidance on which zoning digtricts would dlow
them to place amethadone maintenance dlinicin thecity. 1d. 1112, 23. Thedinic plaintiffswereinformed
that the then-exigting zoning ordinance permitted such a clinic to be located within zones C1 and C2. 1d.
On October 21, 2004 the clinic plaintiffs met with Root a 77 Park Street, located in the C2 zone, dong
with ared estate agent, an architect, acontractor, an dectrician, aplumber and a security expert to discuss
thesteand parking and building requirements. 1d. 124. Park Street isaso Route Onein Rockland and 77
Park Street islocated in an arealargely occupied by businesses, two door down from adrug rehabilitation

fecility and across the street from atire company. 1d. 125. Thebuilding a 77 Park Street is an unused



commerdd building with auffident off-greet parking, security, proximity to police, fire and emergency
medica services, screening from the road for purposes of confidentidity, accessbility for clients,
access hility by public transportation and other necessary features. 1d. 126. Itistheonly or oneof theonly
adequate properties at an affordable price in Rockland that meets the specific needs of the clinic. 1d.

On October 23 and 24, 2004 the clinic plaintiffs met with City Manager Tom Hall to review their
intentionswith respect to 77 Park Street. 1d. 128. OnNovember 18, 2004 the clinic plaintiffsentered into
a business property lease for 77 Park Street. 1d. 129. The dinic plaintiffs pad rent for the months of
December 2004 and January and February 2005 in anticipation of preparing the property and operating the
dinic. 1d.

On December 1, 2004 the clinic plaintiffs filed with the city’ s code enforcement office a building
permit gpplication requesting achange of use of the building at 77 Park Street to amethadone clinic, dong
with a site plan review application dated November 30, 2004. Id. 130. Theapplicationswere accepted
ascomplete. 1d. Atthat time, nothing in the city’ szoning ordinance or e sewherein its ordinancesrendered
amethadone clinic an ingppropriate use or could otherwise have been construed to dlow the city to deny
the dinic plantiffs the requested permits for a methadone maintenance clinic a 77 Park Street. 1d. § 31.

On December 1, 2004, after the submisson of theclinic plaintiffs gpplication, the city clerk issued
notice of agpecid meeting of the Rockland City Council for December 2, 2004 to propose two ordinances
in fird reading. 1d. § 32. Proposed Ordinance # 31 defined sole source pharmacies and proposed
Ordinance # 31 limited sole source pharmaciesto the city’s C3 zone. 1d. The definition of “sole source
pharmacy” encompasses only operations such as the proposed methadone maintenance clinic. 1d. Other

clinics medica facilities and drug and acohal rehabilitation facilities could till be located in the C2 zone,



where 77 Park Street islocated. |d. The City Council completed first reading and initia gpprovad of these
ordinances at its December 2, 2004 mesting. |Id.

The* s0le source pharmacy” amendments had the effect of and were adopted with the intention of
creating aseparate zoning “use’ category for methadone maintenance dinicsin generd and for the proposed
facility in particular. 1d. 33. Theamendmentswere adopted with the specific intent of making it effectively
impaossible for any methadone maintenance dlinic to be located in Rockland in proximity to the population
center on any suitable and affordable property. 1d. The amendments were specifically mativated by the
desreto makeit possbleto deny the dinic plantiffs pending applications. 1d. TheC3 zoneisareatively
gmdl and largdy rurd area on the outskirts of Rockland, difficult to get to without going through another
town, extremely difficult or impossible to access by foot or by public transportation, and characterized by
large, expendve parcds of land typicdly housing businesses whose customers arrive by car. 1d. 1 34.
There are no economicdly viable, suitable propertiesfor amethadone maintenance clinic availadlefor renta
inthe C3 zone. 1d. 1 35.

On December 13, 2004 the find reading and public hearing for Ordinance ## 31 and 32 were
scheduled before the City Council. 1d. 1 37. Ordinance # 31, which added the definition of “clinic” to
section 19-302 of the Rockland zoning ordinances as well as adding the definition of a “sole source
pharmacy,” was passed to take effect on January 12, 2005. 1d. The City Council amended Ordinance
# 32 to gpply to applications* pending or permitted on or after November 29, 2004.” Id. 1 38. It further
amended this proposed ordinance to add the plaza commercid (PC) zone as a zone in which sole source
pharmacies would be a permitted use. 1d. Because thisamendment was deemed a substantive change of
which the public had not previoudy been informed, a further public hearing on this ordinance was st for

January 10, 2005. 1d.



At the January 10, 2005 meeting of the City Council Ordinance# 32 passedinfina reading. 1d.
39. The measure dlowing sole source pharmacies in the PC zone was removed. 1d. With the two new
ordinances, the proposed methadone maintenance clinic at 77 Park Street was classified asa* sole source
pharmacy” and not adinic. Id. 140. No other facilities located in Rockland or proposing to locate in
Rockland meet the definition of “sole source pharmacy.” 1d. {41. The ordinance changeswere adopted
and maderetroactive only for the purpose of enabling the city to deny theclinic plaintiffs gpplications. 1d.q
42.

On January 10, 2005 the City Council gpproved at first reading Ordinance Amendment #4, which
would subject sole source pharmacies to Planning Commission gpprova regardless of parking and other
condderations. Id. 145. The amendment was proposed and approved in order to enhance the city’s
ability to prevent the proposed clinic from operating. 1d.

On January 12, 2005 Root denied the gpplication for achange of usetoaclinicat 77 Park Stredt,
referring to the actions of the City Council in adopting Ordinances## 31 and 32. 1d. 46. Althoughthere
isaright of appea of Root’s denids to the Zoning Board of Appedls, the adoption of the ordinances at
issue renders any such gpped in this case futile. 1d. 47. On February 14, 2005 the Rockland City
Council hed apublic hearing and gavefind goprova to Zoning Ordinance Amendment # 4, subjecting sole
source pharmacies to additiona requirements and approvals by the Planning Commission. Id. 1 48.

Also on February 14, 2005, the City Council considered Ordinance Amendment #9 which would
rezone certain property from zones TB-2 and C-1tozone C-3. Id. 149. Thisproperty, located near the
intersection of New County Road and Glenwood Avenuewasknown asthe“ Tuttle ShoeBarn.” 1d. Inan

attempt to resolve the disoute with the city, the clinic plaintiffs had entered into aletter of intent to purchase



this property, provided that it was zoned appropriately to permit a methadone clinic or sole source
pharmacy. Id. Following debate, the City Council defeated this amendment by avote of 3-2. 1d.
The city’s actions have made it impossble for a methadone maintenance dlinic, and the clinic
plaintiffs proposed clinic in particular, to be located in Rockland. 1d. ] 50.
[11. Discussion
Thecomplaint alegesviolaion of the Americanswith DisdbilitiesAct (“ADA”), 42U.S.C. § 12101
et seg., and the Rehabilitation Act, 29 U.S.C. § 794(a) (Count 1); invdidity of the ordinancesin question
under the Supremacy Clause of the United States Congtitution (Count 11); violation of the guarantees of
equa protection found in the federd and Maine condtitutions (Count 111); violaion of substantive and
procedural due process under the federd and Maine congtitutions and uncongtitutiona taking of property
(Count 1V); violation of the Maine Human RightsAct, 5M.R.SA. 84551 et seq. (Count V); and violation
of the Maine home rule statute, 30-A M.R.S.A. 8 2101 et seg. (Count V1). Complaint (Docket No. 1)
19 54-78.
A. Standing
The defendants contend that the plaintiffslack standing to bring thisaction. Defendants Motionto
Digmiss, etc. (“Motion”) (Docket No. 5) a 3-5. The doctrine of standing contains three eements.
Hrg, the plaintiff must have suffered an injury in fact — aninvasion of alegdly
protected interest which is (a) concrete and particularized, and (b) actua or
imminent, not conjecturad or hypothetica. Second, there must be a causa
connection between theinjury and the conduct complained of — theinjury hasto
befairly traceableto the challenged action of the defendant, and not the result of
theindependent action of somethird party not beforethecourt. Third, it must be

likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decison.



Lujanv. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (citations and internd punctuation omitted).
The defendants base their motion onthefirst ement. Motion at 3. With respect to thisdement, “aplaintiff
who seeksto challenge exclusonary zoning practices must alege pecific, concretefacts demongtrating that
the chdlenged practices ham him . . . . Warth v. Seldin, 422 U.S. 490, 508 (1975) (emphassin
origind). “‘Particularized’” meansthat the injury must affect the plaintiff in a persond and individud way.”
Dudley v. Hannaford Bros. Co., 146 F.Supp.2d 82, 85 (D. Me. 2001).

Specificdly, the defendants contend that the plaintiffs havenot incurred an“injury infact” because
the clinic plaintiffs do not dlege that they had any interest in the lease of 77 Park Street & the time the
complaint wasfiled; becausetheindividud plaintiffscan only alegethat they would use the proposed fadlity
in thefuture; and because the dleged harm to theindividud plaintiffsisnot imminent. Motion at 3-5. Both
the plaintiffs and the defendants present their arguments in the context of the specific clams dleged in the
complaint. Id.; Flantiffs Oppostion to Defendants Motion [to] Dismiss (* Opposition”) (Docket No. 6)
at 5-9. However, astheplaintiffsnote,id. & 9, thedefendants argument concerning the plaintiffs standing
to bring clamsother than the ADA cdlaim asserted in Count | of the complaint istoo cursory and conclusory
to merit consderation by the court. See Graham v. United States, 753 F. Supp. 994, 1000 (D. Me.
1990). The defendants assert thet “[e]ven if Plaintiffs are ableto articulate an argument supportive of their
right to maintain an action under the ADA, clearly, none of the Plantiffs, either individudly or collectively,
have‘sanding’ to maintain other Federa or State causes of action againgt the Defendants under Countsl |-
VI of their Complaint.” Motion at 5. A footnote to this sentence adds nothing substantive concerning the

plantiffs sanding in generd to bring Counts I1-VI. Id. a5n.1. Thisargument is Smply insufficient to



invoke the court's consideration.” Pear| Investments, LLC v. Standard 1/0, Inc., 257 F.Supp.2d 326,
355 (D. Me. 2003). My discusson of standing will accordingly be limited to the ADA dam.

The defendants base their first standing argument on an erroneous premise. They assert that the
clinic plantiffs “base their ‘danding’ on abusnesslease” Motion & 4. Pantiffs Fuller-McMahan and
O'Brien do dlege that that “had sufficient right, title and interest to property a 77 Park Street” at thetime
gpplication for permits was made to the City of Rockland, Complaint 1Y 4-5, but that alegation is not
identified asdleging sanding. They specificdly dlegethat dl plaintiffs have sanding “ because they are dl
personsdleging discrimination onthebassof disability (ADA).” 1d. §3. Anentity hasstandingto pursuea
clam under the ADA “if it suffered discrimination due to its plansto treat disbled individuds” START,
Inc. v. Baltimore County, 295 F.Supp.2d 569, 576 (D.Md. 2003) (corporate plaintiff denied essentia
zoning permit to open methadone dlinic has sanding under ADA). Accord, MX Group, Inc. v. City of
Covington, 293 F.3d 326, 334-35 (6th Cir. 2002); Schneider v. County of Will, 190 F.Supp.2d 1082,
1089-91 (N.D. 1lI. 2002). A property interest is not necessary to establish standing under the ADA.

The defendants second argument dsofails. They contend that “[t]he merefact that [the individud
plantiffg currently receive methadone maintenance treatment in other cities and are required to travel to
Westbrook and South Portland [] does not satisfy the‘injury infact’ criteria[sic].” Motionat 4. They cite
no authority in support of thisassertion. Preventing the individud plantiffsfrom recaiving treetment dosarto
ther resdencesisaninjury infact. See, e.g., Tandy v. City of Wichita, 380 F.3d 1277, 1284 (10th Cir.

2004) (present intent to use trangt systemin future sufficient to establishinjury infact); Courtney v. Smith,

! The defendants make a more devel oped argument with respect to standing to assert Counts I1-V1 in their reply brief.
Defendants' Reply to Plaintiffs' Objection to Defendants' Motion to Dismiss (“Reply”) (Docket No. 10) at 4-5. This
expanded argument comes too late.



297 F.3d 455, 460 (6th Cir. 2002) (plaintiff forced to commute 700 miles roundtrip by challenged
government action established injury in fact for purpose of standing).

Findly, the contention that the individud plaintiffs injury is not “imminent,” Motion a 5, is dso
erroneous. Theactionsof thecity arealeged to have aready caused injury totheindividud plaintiffsandto
be continuing to do so. See Dudley, 146 F.Supp.2d at 85-86 (alegation that past discriminatory practice
continues to exist sufficient to meet “imminent” requirement). That is sufficient under Rule 12(b)(6).

B. Count |

The defendants contend that Count | must be dismissed becausethe complaint does not alege that
the plantiffs“filed (and were denied) abuilding permit goplication requesting achange of useof abuildingin
the C3 Zone” because “neither this Court nor the First Circuit has concluded thet Title Il of the ADA
gopliesto zoning decisons;” and because the defendants have not prohibited the plaintiffsfrom operating a
methadone maintenance clinic in Rockland but have“smply . . . exercised [the city’ g rights to determine
where that clinic should be located.” Motion a 6. The find contention is a subgtantive argument,
characterizing thefactsin alight most favorableto the defendants; the only issue beforethe court at thistime
is whether Count I, as dleged, states a dlam on which rdief may be granted, when the facts are
characterized in the light most favorable to the plaintiffs.

With respect to the second contention — the fact that neither this court nor the First Circuit has
ruled on the question whether Title 11 of the ADA appliesto zoning decisions— does not and cannot mean
that this court must hold that it does not. Asthe defendants concede, Motion at 6-7 & Reply a 5, their
position is supported by a minority of courts that have addressed this question. They contend thet it is
“more likely than not” that the First Circuit would adopt the minority view, Reply at 5, because the First

Circuit stated in 1985 that “federa courtsdo not Sit asasuper zoning board or azoning board of appedls,”
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Raskiewicz v. Town of New Boston, 754 F.2d 38, 44 (1<t Cir. 1985). However, in that case the First
Circuit noted, id., that “the Supreme Court has yet to provide precise analyss concerning clams of this
sort” — attacks on the action of local zoning boards under 42U.S.C. § 1983 — and the case was decided
five years before enactmert of the ADA, 42 U.S.C. § 12101, Higtorica Note. | find the decisons of the
courts in the mgority to be persuasve and conclude, as have they, that the ADA gpplies to zoning
decisons. E.g., Bay Area Addiction Research and Treatment, Inc. v. City of Antioch, 179 F.3d 725,
732 (9th Cir. 1999); Trovato v. City of Manchester, 992 F. Supp. 493, 498-99 (D.N.H. 1997).

With respect to the defendants first contention, it was not necessary for thedinic plaintiffsto gpply
for apermit to operate amethadone maintenance dinic in the C3 zonein order for themto bring their ADA
dam. Theplantiffshavedleged that there are no suitable propertiesavalableinthe C3 zone. Complaint
35. The defendants assert that this dlegation is insufficient because the ordinance a issue does not
“effectively prohibit[] the operation of methadonedlinicswithinthecity.” Motionat 8. Again, thisargument
assumes afactud conclusion that is very much in dispute. In addition, regulationsimplementing the ADA
defineviolating activity to include actionsthat arefacidly neutrd but discriminatory in effect; an outright ban
isnot required. E.g., 28 C.F.R. 88 35.130(b)(1)(ii), (vii); 35.130(b)(3)(i); 35.130(b)(8). Seealso Smith-
Berch, Inc. v. Baltimore County, 68 F.Supp.2d 602, 621-22 (D. Md. 1999).

The defendants suggest that andysis of theclam asserted in Count | under thefederal Rehabilitation
Act, 29 U.S.C. 8§ 794(a), isthe samefor purposes of thismotion asthe andyssof the ADA cdlam. Motion
a Motion a 6. The plaintiffs do not discuss the Rehabilitation Act at dl. The defendants' view iscorrect.
Phelps v. Optima Health, Inc., 251 F.3d 21, 23 n.2 (1st Cir. 2001).

The defendants motion fails with respect to Count |.

C. Count Il

11



Count 11 of the complaint dlegesthat the adoption of the ordinance a issue violated the supremacy
clause of the Condtitution, because the ADA, the Rehabilitation Act, and the Comprehensive Drug Abuse
Prevention and Control Act and Narcotics Addict Treatment Act (“CDAPC”), 21 U.S.C. 8801 et seq.,
congtitute a comprehensive federa scheme for the regulation and distribution of methadone with which a
local government may not interfere. Complaint 1Y 61-65. The defendants contend that this count failsto
gateaclamonwhich reief may be granted because the zoning ordinance a issue dlowsmethadone clinics
to belocated inthe C3 zone. Motionat 9.2 Again, it remainsafactua question whether the practical effect
of the zoning ordinance is to prevent any such clinic from operating in Rockland. The defendants discuss
only the CDAPC. 1d. Thus, any preemption claim based on the ADA and the Rehabilitation Act must be
dlowed to continue in any evert.

The defendants cite one case in which a preemption argument based on CDAPC was rejected.
Motionat 9. Thebrief discusson of thefactsin Peoplev. Villacrusis, 992 F.2d 886, 887 (9th Cir. 1993),
makes that case digtinguishable from the case a hand. The defendant had contended that aGuam crimind
statute was preempted by CDAPC. Id. It remainspossblethat the very different local zoning ordinance at
issue here might be preempted by CDAPC. See, e.g., Bay Area Addiction Research & Treatment, Inc.
v. City of Antioch, 1998 WL 1992569 (N.D. Cdl. Aug. 25, 1998) at * 11, rev’ d on other grounds, 179
F.3d at 730-37.

D. Count 111

Z|ntheir reply, the defendants assert that the “[p]laintiffs have cited no authority for the proposition that the ADA or the
CDAPC prevents local municipalities from enacting zoning ordinances.” Reply a 6. Apparently, the defendants mean to
argue that no plaintiff may ever assert aclaim that has not been recognized by a court or in some other source that the law
finds persuasive. Inthiscourt, plaintiffsare allowed to raise new claims, so long asthereis some basis for those claims
such that the possibility of recovery isreasonably apparent.

12



Count I11 of the complaint dlegesthat the defendants' actionsviolated the plaintiffs rightsto equd
protection of the laws under the Maine and federd congtitutions. Complaint 1 67-69. The defendants
contend that the challenged ordinance * does not affect afundamenta right . . . nor doesit create a suspect
classfication,” making it necessary for the plaintiffsto alegethat the ordinance bearsno rationd relaionship
tothecity’ sinterest in regulating the Siting of commercid enterprises. Motionat 10-11. They aso contend
that the complaint doesnot alegethat the plaintiffsweretrested differently from otherssmilarly Stuated and
that such treatment was based on impermissible consderations. Id. at 11.

The plaintiffsrespond thet they have stated an equal protection claim, citing paragraphs 21, 41, 43,
67-68 and 73 of the complaint. Oppogition a 16-17. Of these paragraphs, numbers 21 and 43 add
nothing to the condderation of an equal protection challenge. Paragraph 73 appears after Count 111 in the
complaint and cannot be considered in evaluating the sufficiency of Count 111.3 Paragraph 41 asserts: “N o
other facilitieslocated in Rockland or proposing to locate in Rockland meet the definition of ‘ Sole Source
Pharmacy.”” Complaint 41. Paragraphs 67 and 68 provide:

Rockland s actions were targeted specificaly and only at the Clinic Plaintiffs
proposed methadone maintenance clinic and & the Individud Plaintiffs for the
express purpose of denying the Clinic Plaintiffs goprova of permit gpplications
that would unquestionably have been granted and to which they were entitled
under then-prevailing gpplicable law in Rockland.
Rockland's actions were for invidious and unlawful purposes agang a
population protected by federd and date Satute, and were intended to deny
Haintiffs rights under both federal and state law.
Id. 11 67-68. May these paragraphs, taken aone or together, reasonably be read to alege that any

amilarly stuated individud or individudsweretreated differently by the defendants? See SISSRealty Co. v.

® In any event, that paragraph of the complaint states only a legal conclusion rather than any factual assertions.
(continued on next page)
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Town of Kittery, 177 F.Supp.2d 64, 72-73 (D. Me. 2001) (holding that allegeation that ordinance at issue
was"targeted a” plantiff’ sapplication not sufficient). 1t isnot the definition of * sole source pharmacy” that
isat issuein this case, because sole source pharmacies are dlowed in the C3 zone under the ordinance.
The criticd dlegation isthat the C3 zoneis unsuitable for such a proposed facility and that the city actors
knew this. TheFirg Circuit expressed “extremere uctance’ to entertain equd protection chalengesto loca
planning decisionsin Macone v. Town of Wakefield, 277 F.3d 1, 10 (1st Cir. 2002), but amonth later the
Supreme Court, in Snvierkiewitz v. Sorema N.A., 534 U.S. 506 (2002), “signaed its disapprova of all
heightened pleading standards except those that emanate from ether congressonad or Rule-based
authority,” Educadores Puertorriquefios v. Hernandez, 367 F.3d 61, 66 (1st Cir. 2004) (emphasisin
origind). No such authority is gpparent in this case.  Therefore, the specific pleading requirements
discussed in - Rubinovitz v. Rogato, 60 F.3d 906, 910 (1st Cir. 1995), and PFZ Props., Inc. v.
Rodriguez, 928 F.2d 28, 32 (1st Cir. 1991) — cases cited by the defendants, Motion at 11— aswell as
the reluctance expressed in Macone, while likely to be gpplicable in the context of summary judgment or
one of the other procedura contexts listed by the First Circuit in Hernandez, 367 F.3d at 67, do not
support dismissa of the equd protection clam minimally set forth in the complaint a issue here.

The defendants do not address the claim raised in Count 111 under the Maine Congtitution, nor do
they suggest that andysis of the sate and federd condtitutional clamsisidentica. Accordingly, the motion
to dismiss Count |11 should be denied in its entirety.

E. Count IV

Complaint §73.

14



Count IV dlegesviolationsof the plaintiffs rightsto substantive and procedurd due process under
the federd and state congtitutions and uncongtitutiond taking of their property. Complaint ff 71-74. The
defendants contend that the complaint fails to identify the specific liberty or property rights that were
violated, anecessary dement of both due processclams. Motion at 12. They dso argue that none of the
plantiffsisableto state atakings claim because none of them owns property or possesses vested property
rights. 1d. a 13. Findly, they assert that the takings claim fails because the complaint does not alege that
the State of Maine has been given an opportunity to rule on what is essentidly an inverse condemnation
dam. Id.

The plaintiffs respond that they do not need to alege a property interest in order to state a due
process clam and that, in any event, the lease for 77 Park Street and the application for a permit were
property of the plaintiffs. Oppostion & 17-20. They do not respond to the defendants argument
concerning ther takings claim and that claim accordingly should be dismissed. Andrewsv. American Red
Cross Blood Svcs., 251 F.Supp.2d 976, 979 (D. Me. 2003). Thesameistrueof theissue of procedurd
due process, the plaintiffs regponse addresses only the substantive due process claim. Opposition at 17-
20. Agan, the motion to dismiss does not mention the claims asserted under the state condtitution, which
therefore survive.

On subgtantive due process, in the context of the kind of claim asserted here, the First Circuit offers
the following teaching:

To establish a substantive due process clam, a plaintiff must demonstrate an
abuse of government power that shocks the conscience or action that is legaly
irrgtiond inthet itisnot sufficiently keyed to any legitimate Sateinterests. Where
a license or permit denid is involved, the class of cases which meets the
conditutiona threshold is narrowly limited. In Nestor Colon Medina &

Sucesores, Inc. v. Custodio, 964 F.2d 32 (1st Cir. 1992), this court held that
the denid of aland use permit, even if arbitrary, did not condtitute a substantive
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due process violation unless it was a truly horrendous Stuation. Id. at 45.
Smilaly, we rgected a plantiff's substantive due process clam where a
regulatory board revoked hissurveyor’ slicense, dlegedly dueto the chairman's
animustoward him, finding that the plaintiff failed to show thet the treetment was
shocking or violative of universal sandards of decency. Amsden v. Moran, 904
F.2d 748, 757 (1t Cir. 1990). This unforgiving standard guards against
ingnuating the oversght and discretion of federd judgesinto aress traditiondly
reserved for state and locd tribunals.
Collinsv. Nuzzo, 244 F.3d 246, 250-51 (1st Cir. 2001) (somecitationsand internd punctuation omitted).
An dlegation that the animus of amember of the board that granted the licenses at issuein that case drove
the board to deny the plaintiff’ sapplication “fal[s] far short of establishing thetypeof ‘ horrendous situation’
for which Nestor Colon left the door to federd rdief ‘dightly gar.’” 1d. at 251. The paragraphs of the
complaint on which the plaintiffs rely to support their argument on thisissue, Motion a 18- 19, provideno
factud support for an dlegation of a “horrendous Stuation” or a violaion of “universa sandards of
decency,” Complaint 1124, 29-31, 43, 73. Thefedera due processclaim therefore should be dismissed.*
F. Count V
Count V dleges vidlation of the Maine Human Rghts Act (*“MHRA”). Complaint  76. The
defendants contend that the claim raised by the plaintiffs under the MHRA does not track the ADA and,
because this count includes no factud dlegations but only aleges that the claims asserted under the ADA

and the Rehabilitation Act may be pursued under the MHRA aswell, Count V must therefore be dismissed.

*1f the question of the existence of a property right were to be reached, the Law Court’s opinion in Town of Sanfordv. J
& N Sanford Trust, 694 A.2d 456 (Me. 1997), contrary to the suggestion of the plaintiffs, Opposition at 18, cannot bereed
to support the conclusion that Maine law recognizes a business | ease as a property interest protected by the state or
federal constitution. | note also that the complaint alleges only that rent was paid under the lease at issue for the months
of December 2004 and January and February 2005. Complaint §29. The complaint in this action wasfiled on March 24,
2005. Docket. The plaintiffsadmit that the lease “isno longer in effect.” Opposition at 8. However, under Mainelaw a
plaintiff may acquire avested property right equitably, where bad faith or discriminatory enactment of a zoning ordinance
for the purpose of preventing alegal use by the application is present. Kittery Retail Ventures, LLC v. Town of Kittery,
856 A.2d 1183, 1191 (M e. 2004).
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Motion at 14-15. Specificdly, they assert that thereisno provison inthe MHRA that isandogousto 42
U.S.C. §12132. Id. a 14.

The plaintiffs regpond that the complaint states a clam under 5 M.R.SA. 88 4552 and 4592.
Oppostion a 20-21. They assert that the MHRA may “be read to prohibit the conduct of the City of
Rockland inthiscase” Id. at 21. The problem for the plaintiffsisthat they havenot stated suchaclamin
the complaint, however indulgently it may beread. The sole dlegation in Count V of the complaint isthe
falowing:

Rockland' sactionsviolate the Maine Human Rights Act, which, indl rlevant
particulars, tracks the Americans with Disabilities Act and Rehabilitation Act.

Complaint  76. This paragraph does not dlege the claim that the plaintiffs discuss in their oppostion
memorandum. Therefore, Count V should be dismissed.
G. Count VI

Count VI of the complaint dleges that the defendants adoption of the ordinance at issue violated
the Maine “home rule’ statute, 30 M.R.SA. 8 2101 et seq., and therefore is null and void. Complaint
78. The defendants contend that the factua dlegation in the complaint is insufficient because it fails to
specify how or why the city acted “without proper authority,” that the ordinance was preempted by astate
dtatute, or that the defendants’ actionsviolated the state congtitution or any other satute. Motionat 15-16.
The plaintiffs respond that “[s]o long as Plaintiffs have aclam under the MHRA, they have aclam under
Count VI.” Oppostionat 22. | have recommended that the claim under the MHRA bedismissed. By the
terms of the plaintiffs only argument, therefore, Count VI should be dismissed aswell.

H. Defendant Root
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Defendant Root seeks dismissd of any remaining counts that are asserted againgt him on the
grounds of absolute and qudified immunity. Motion a 16-18. The only action by Root specificaly
mentioned in the complaint isthe denid of the gpplication for apermit for achange of useat 77 Park Street.

Complaint 46. He contendsthat thiswasaquas-judicid act for which heisimmune from suit under the
doctrines of absolute and qudified immunity. Moation & 16. The plaintiffs respond that they seek only
prospective injunctive relief againgt Root. Opposition at 22-23. Thislimitationisnot gpparent on theface
of the complaint. Each count requests an awvard of damages “for Defendants [dleged wrongful acts].”
Complaint at 15, 16, 18, 19, 20.

Solimited, itisgpparent that the complaint isasserted againgt Root only in hisofficid capacity. See
alsoid. 112 (Root “ismade aparty heretoin hisofficia capacity”). The defendants admit that the qudified
immunity defenseis mooted by this limitation. Reply a 8-9. The defendants then make a new argument,
atacking the plaintiffs' congtitutiond clamsasvoid for failureto plead factsthat could support the existence
of amunicipa policy or custom. Id. a 9. Thisnew argument comestoo latein the proceedings and will not
be considered. White v. Meador, 215 F.Supp.2d 215, 226 n.7 (D. Me. 2002).

The defendants assertion of absolute immunity is not mentioned in their reply. A municipd
employeeisentitled to absolute immunity only if the governmentd function he or shewas performing a the
relevant time was “ 0 integrally related to the judicid process asto warrant shieding [the employee] from
lidoility.” Bassv. Attardi, 868 F.2d 45, 50 (3d Cir. 1989). Thesolecasecited by the defendantson this
point, Destek Group, Inc. v. State of New Hampshire Pub. Utils. Comm'n, 318 F.3d 32, 40 (1st Cir.
2003), isnot sufficiently smilar on itsfacts to those dleged in the complaint in this action to allow the court
to decide as amatter of law that Root is entitled to absolute immunity.

|. Damages
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The defendants contend that punitive damages are not available on the ADA and condtitutiond
clams asserted by the plaintiffsinthiscase. Motionat 18-19. They ask, “[i]n the event the Court grantsin
part and denies in part this motion to dismiss” that the court rule “on the type of damages potentialy
available to the Plaintiffs under their surviving . . . cause(s) of action.” Motion a 19. They notein thar
reply that the plaintiffs“ have withdrawn their clam for punitive damages under the ADA.” Reply a 9; see
Docket No. 9. Punitive damages are not available under 42 U.S.C. § 1983 on a theory of municipa
lidbility. Comfort v. Town of Pittsfield, 924 F. Supp. 1219, 1238 (D. Me. 1996). Accordingly, the
motion to dismiss should be granted as to any clam for punitive damages in Counts |11 and IV, which
invoke section 1983, and onthe ADA claim asserted in Count |. Any further ruling asto damages pursuant
to the defendants extremely generd request would be premature at thistime.

V. Conclusion

For the foregoing reasons, | recommend that the motion to dismissbe GRANTED astofederd
condtitutiona clams asserted in Count IV; any clamsfor punitive damages asserted in Counts 11 and IV
and in connection with the ADA dam in Count I; and CountsV and VI in ther entirety, and otherwise
DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument

before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovoreviewby
thedistrict court and to appeal the district court’s order.

Dated this 12th day of July, 2005.
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