UNITED STATES DISTRICT COURT

DISTRICT OF MAINE
UNITED STATES OF AMERICA
V. Criminal No. 05-27-P-S

NICHOLAS RICHARD,
Defendant

MEMORANDUM DECISION ON MOTION FOR FRANKS HEARING
AND RECOMMENDED DECISION ON MOTION TO SUPPRESS
NicholasRichard, charged with one count of knowing distribution of child pornography inviolation
of 18 U.S.C. § 2252A(8)(2)(A) and twenty-six counts of knowing possession of child pornography in
violation of 18 U.S.C. § 2252A (8)(5)(B), seeksto suppress evidence seized pursuant to a search warrant
issued on July 1, 2004 by the Maine Didtrict Court. See Indictment (Docket No. 18); Mation To
Suppress, etc. (“Motion”) (Docket No. 24) a 1-2. Incident thereto, Richard seeksan evidentiary hearing
pursuant to Franks v. Delaware, 438 U.S. 154 (1978). See Supplement to Defendant’s Motion To
Suppress and Request for Franks Hearing, etc. (“Reply”) (Docket No. 30) a [5]-[7].* For the reasons
that follow, | deny his request for a hearing and recommend that his motion to suppress be denied.

I. Factual Backdrop

! Richard did not request a Franks hearing or submit evidence in support thereof until he filed his reply memorandum.
Compare Motionwith Reply. OnJune 14, 2005 | held a teleconference with counsel in which counsel for thegovernment
confirmed that, notwithstanding the fact that the defendant submitted additional exhibitswith hisreply memorandum, the
government did not seek an opportunity to further brief its position. See Docket No. 31 (minute entry for proceedings
held before Judge David M. Cohen on June 14, 2005).



OnJduly 1, 2004 Lewiston Police Department (*LPD™) Detective Scot A. Bradeen sought awarant
from the Maine Digtrict Court to search Richard’ s home, storage areaand computer systemsfor evidence
of the crimes of sexud exploitation of aminor (17 M.R.SA. § 2922), dissemination of sexudly explicit
materias (17 M.R.S.A. 8 2923) and possession of sexually explicit materials (17 M.R.SA. §2923). See
Affidavit and Request for a Search Warrant (“Bradeen Affidavit”), Exh. A to Mation, at [1], [5].
Bradeen' saffidavit in support of the warrant noted that in addition to being an LPD detective, Bradeen was
adetective with the Maine Department of Attorney Genera, was assigned to the Maine Computer Crimes
Task Force and had been alaw-enforcement officer for approximately thirteenyears. 1d.at[2], 1. The
affidavit stated, inter alia, that:

1 On June 30, 2004 LPD Detective Randy St. Laurent began aninvestigetion into areport of
multiple gross sexud assaultson anamed minor, hereinafter referred to as® Jane,” andias| have selected to
concedl her identity.? 1d. at [2]-[3], 2. Jane disclosed to St. Laurent that James and Stacie Fisk of 85
Horton Street, Apartment 10, Lewiston, had given her acompact disclabeled “vids’ that contained videos
of sexud actswith childrenunder 14 yearsof age. 1d. a [3], § 2. Jane’ smother, who wasin possession of
thedisc, provideditto St. Laurent, who viewed it and noted that it contained images of children engagingin
sexud actswith adults. 1d.

2. . Laurent contacted Bradeen and requested hisassstance in theinvestigation. I1d.a[3], 1
3. Bradeen viewed thedigital videosand agreedwith S. Laurent that they congtituted child pornography in

violation of 17 M.R.SAA. 88 2923 and 2924. (An example of the video images was attached to the

2 pursuant to Judge Singal’ s order, the Motion and the attached Bradeen Affidavit have been sealed to safeguard the
identity of the minor. (Docket No. 26.) The government’sresponse and the defendant’ sreply have aso been filed under
(continued on next page)



afidavit.)

3. Bradeen interviewed Jane, who positively identified the compact disc asthat giventoher by
James and Stacie Fisk. Id. at [3], 4. Jane sad that the Fisks had told her they received the disc from
“Nick.” Shesaid she knew Nick but did not know hislast name. She told Bradeen that Nick was about
27 years old, lived on Howe Street in Lewiston and owned two vehicles, a“beat up” black car with a
yelow bumper and alarge brown van. Id.

4, OnJuly 1, 2004 Bradeen obtained awarrant to search the Fisk resdence and vehiclefor a
computer and any and dl rlated media. 1d. at [3], 5. After completing the search, Bradeen interviewed
James Fisk in the parking lot outside of his gpartment building. 1d. He asked Fisk about the compact disc
that Jane had given St. Laurent and how Fisk had comeinto possession of it. 1d. Fisk statedthat “Nick”
had given him the disc. 1d. He said that he did not know Nick’s last name or where he lived but that
Angelaat 85 Horton Street, Apartment 3, Lewiston, would know. 1d. Fisk gaveadescription of Nick's
vehiclesidentica to that given by Jane and added that both were Chevrolets. 1d.

5. Bradeen spoke with Angdla, whom heidentified asAngelaHolmes. 1d. a [3], 6. Holmes
sad that she did not know Nick’s last name but did know that he lived on Howe Street in Lewiston
somewhere between Hne and Sabattus dtreets. 1d. She, too, gave a description of Nick’s vehicles
identical to thet of Jane. 1d.

6. Bradeen asked Detective Brian O’ Mdley to check the areaof Howe Street between Pine
and Sabattus streets for the described vehicles. Id. at[3], 7. O’ Madley advised Bradeen that hefound a

black Chevy Luminawith some yellow coloration parked at 20 Howe Street. 1d. O’ Malley requested a

seal. Because | refer herein to the minor simply by the alias | have assigned her, | see no need to seal this decision.
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registration check of the vehicle and learned that it was registered to Nicholas Richard, date of birth
October 22, 1978, of 799 Sopers Mill Road, Auburn. |d.

7. Bradeen went to 20 Howe Street, where, parked at the rear of the building, he saw ablack
Chevy converson van aswell asthe black Luminalisted to Nicholas Richard that had been earlier spotted
by O'Maley. Id. at[4], 18. Thevan waslisted to Michagl Richard of the Sopers Mill Road, Auburn,
address. I1d. Bradeen checked the building' s mailboxes, finding the name “Nick Richard” affixed to the
mailbox for Apartment 2. 1d.

8. On the same day (July 1, 2004) O’ Mdley spoke with Richard Haskell, landlord of 20
Howe Street. 1d. a [4], 9. Haskdl told O’ Malley that Nicholas Richard lived in Apartment 2 with Marie
Cote. Id. Haskdl dso sad that he had seen at least two computers in the goartment and boxes of
computer-related items in Richard’ s sorage areain the building' s basement. 1d.

9. Bradeen believed, from histraining, knowledge and experience, that copies of thefileson
the compact disc provided by Jane aswell asother formsof sexualy explicit child pornography would il
beresdent on Richard’ scomputer. Id. at [4], 110. Inhisexperience, personswho possessor disseminate
such materidswill collect such images and keep them for many years. |1d.

10. Based on Bradeen' straining, knowledge and experience and thefactsrecitedearlierinthe
dfidavit, he knew (and gated in the affidavit) that “[c]lomputers are often used to create, store, POSSess,
trangport and disseminate child pornography, or sexudly explicitimagesof children.” 1d. at [4]. Inaddition,
he stated that “[c]Jomputers are dso commonly used by those who collect and trade child pornography to
communicate with others who collect, trade and sdl child pornography, often anonymoudy or using an

assumed name.” 1d. “The sexudly explicit images themsalves can be sent and received via the Internet,

4



through web stes, dectronic mail or other dectronic communications involving computers” 1d.

Bradeen added:

Based on these facts, as well as my training, experience, knowledge and study, | believe

that computers and other electronic magnetic storage media located at 20 Howe .,

Apartment 2, have been used to possess, receive and distribute sexudly explicit images of

persons less than 18 years of age, dl in violation of 17 M.R.SA. § 2923 and § 2924. |

believe this because a pattern of behavior has been established indicating that Richard's

continued use of computers to view child pornography via the Internet or on removable

media[gc]. Asthe computer has been connected to the Internet, it is my beief that the

computer islikely being used to continuethis pattern, asit isused to connect to the Internet.

Itisdso aprivate place where he/she could view child pornography on disksthat may not

have originated from the Internet.
Id. at [5].

Maine Didtrict Court Judge John D. McElwee granted the application for the search warrant, and
a search was conducted pursuant to it the same day (July 1, 2004). See Motion a 2, §1; Government’s
Memorandum of Law in Opposition to Defendant’ s Pretrial Motion To Suppress (“ Opposition”) (Docket
No. 29) at 6.
II. Discussion

As a threshold meatter, Richard contends that the search warrant was invalid inasmuch as the
Bradeen Affidavit faled to demonstrate probable cause that he had committed acrime. See Motion at 4-5.
As he acknowledges, see Mation at 1; Reply at [5], thisis not the end of the matter: Evidence seized in
reliance on an invaid search warrant may yet be admissble pursuant to the so-cdled Leon good-fath
exception, see United Statesv. Leon, 468 U.S. 897, 922-25 (1984). However, Richard contends that

the government’s bid for a Leon exception is unavalling inasmuch as the Bradeen Affidavit (i) was so

deficient of probable cause that no reasonable officid could have bdieved in its vdidity and (i) was



intentiondly or recklesdy false — a proposition he proposes to establish via aFranksevidentiary hearing.
See Reply at [5]. The government rgjoins that the Bradeen Affidavit established probable cause for the
search and saizure and, in any event, theLeon exception gpplies, Richard having falled to raseany materid
issue warranting a Franks hearing. See Opposition at 10-18. The government has the better of the
argument.>
A. Probable Cause for Warrant

“Probable cause exists when the affidavit upon which awarrant isfounded demongratesin some
trustworthy fashion the likelihood that an offense has been committed and that there is sound reason to
believe that a particular search will turn up evidence of it.” United Statesv. Schaefer, 87 F.3d 562, 565
(1t Cir. 1996) (citation and internal quotation marks omitted). Both the issuing magidrate and a
subsequent reviewing court look to “thetotdity of the circumstancesindicated [withinthe four cornersof] a
supporting affidavit” to assess the exigtence vel non of probable cause. Id.; see also, eg., Vega-
Figueroa, 234 F.3d at 755. Y et such review cannot start from scratch. A magistrate’ s determination of
probable cause should be paid great deference by reviewing courts.” Schaefer, 87 F.3d at 565 (citation
and interna quotation marks omitted).

In Richard' s view, the Bradeen Affidavit falls, within its four corners, to establish probable cause
inasmuch s

1. It relied essentialy on asingle source of information, James Fisk, without enlightening Judge

® The government describes in some detail the items seized pursuant to the contested warrant. See Opposition at 5.
Richard protests— and | agree— that thisinformation has no bearing on the instant analysis. See Reply at [4]; ssealso,
e.g., United Statesv. Vega-Figueroa, 234 F.3d 744, 755 (1st Cir. 2000) (validity of awarrant is assessed with referenceto
“information provided in the four corners of the affidavit supporting the warrant application”) (citation and internal

(continued on next page)



McElwee as to Fisk’s identity or rdiability or providing details concerning the disc transaction (such as
whenit alegedly took place and under what circumstances or whether Richard had knowledge of thedisc's
contents). See Motion a 4.

2. Despite Bradeen's unsupported clam of an “established pattern of behavior” involving
Richard, nothing in the affidavit creates any sort of nexus between Richard’ s computersand the production
or distribution of illegd materids. Seeid. at 5.

| first address Richard’ s argument concerning the unproven rdiability of Bradeen' sassertedly sole
source. Asthe Firgt Circuit has observed, an affiant need not necessarily assess (or otherwise vouch for)
the credibility of informantsto demonstrate probable cause for issuance of awarrant. See, e.g., Schaefer,
87 F.3d at 566 (“[A]n informant’s tales need not invariably be buttressed by extensive encomia to his
veracity or detailed discussionsof the source of hisknowledge. Whilean informant’ struthfulnessand basis
of knowledge are highly relevant in determining the vaue of hisreport, the [ Supreme] Court has cautioned
that these dements should [not] be understood as entirely separate and independent requirements to be
rigidly exactedin every case.”) (citation and interna quotation marks omitted); seealso, e.g., United Sates
V. Spinosa, 982 F.2d 620, 626 (1<t Cir. 1992) (“ The affidavit must be viewed in its entirety, and must be
given a commonsense and redidtic, rather than a hypertechnicd interpretation.”) (citations and internd
quotation marks omitted).

Informants credibility can be established in multiple ways, including:

1 Congstency among independent reports. See, e.g., Schaefer, 87 F.3d at 566 (“Courts

often have held that cons stency between the reports of two independent informants helpsto validate both

guotation marks omitted).



accounts.”).

2. Declarations againgt pend interest. See, e.q., id. (“ Thefact that an informant’ s tatements
are agang hisor her pena interest adds credibility to the informant’ s report.”).

3. Conggtency with information provided by “ordinary citizens’ (such as complants by
neighbors that an individua was cultivating marijuana) — atype of report that enjoys* specid Sature since
information provided by ordinary citizens has particular value in the probable cause equation.” 1d.

4, Corroboration by externa data. See, e.g., id. a 567 (“ Therecord contansseverd externd
data (i) confirming the identities and predilections of Crawford, Spellman, and other growersin the group,
(i) pinning down Crawford' sand Spellman’ sinvolvement with cannabis cultivation, and (iii) demongtrating
the group’ s access to marijuana plants that were being grown indoors.”) (footnote omitted).

5. Sdf-authentication “through the very specificity and detail with which [an affidavit] rdlates
the informant’ s firg-hand description of the place to be searched[.]” United Satesv. Zayas-Diaz, 95
F.3d 105, 111 (1st Cir. 1996).

As the government points out, see Opposition at 11-12, Richard minimizes theimport of the fact
that the Bradeen Affidavit conveyed that the LPD initialy learned of Richard’ saleged dissemination of the
compact disc to the Fisks not from James Fisk but from Jane, a 14-year-old sexua-assault victim.
According to the affidavit, only then did Bradeen pointedly ask James Fisk how he obtained the compact
disc. Fisk told agtory identicd in dl materid respects to that of Jane. In so doing, Fisk provided some
details that were borne out on further investigation, including the description of Richard' s vehicles and the
fact that another individua, Angela, would know whereRichard lived. What ismore, Fisk’ scorroboration

of Jane’ sstory can be classified as a declaration againg pend interest. The Bradeen Affidavit made clear



that (i) the disc contained images of children engaging in sex with adults, (ii) Fisk spokewith Bradeen onthe
hedsof asearch of the Fisks' apartment pursuant to asearch warrant, and (iii) Fisk in essence admitted thet
he had given the disc dlegedly obtained from “Nick” to Jane (whom he surdly knew to be aminor).

While, as Richard notes, the corroboration consisted of “Fisk corroborating Fisk” in the sensethat
Jane’s information origindly came from Fisk, see Reply at [2], the circumstances weigh in favor of the
reliability of thetip that “Nick” wasthe source of the disc. Inasmuch as appears, (i) Fisk had no reason to
lieto Jane when he origindly imparted this information, (i) Jane had no notive to decelve Bradeen in
relaying it, and (jii) Fisk seemingly did not hdp himsdf by confirming it when confronted by a law-
enforcement officer following a search of his home pursuant to awarrant. Theinformation provided was
aufficient to establisha“fair probability” that Richard wasthe source of thedisc. See, e.g., United Sates
v. Crosby, 106 F. Supp.2d 53, 55 (D. Me. 2000), aff’ d, 24 Fed. Appx. 7 (1st Cir. 2001) (“[T]hetask of
the issuing magidrate is Smply to make a practica, common-sense decison whether, given dl the
circumstances st forth inthe affidavit before him, thereisafair probability that contraband or evidence of a
crime will be found in a particular place.”) (citation and interna punctuation omitted).

While, asRichard observes, see Motion a 4, nothing in the Bradeen Affidavit spoketo the question
whether Richard was familiar with the contents of the disc, in view of itsgragphic contents Judge McElwee
could have drawn a reasonable inference that Richard would not have provided it to athird party (such as
the Fisks) ignorantly. See United States v. Sawyer, 144 F.3d 191, 193 (1st Cir. 1998) (“A reviewing
court must give great deference to a magidrate’ s assessment of the facts and inferences supporting the
dfidavit, . . . reverdang only if there is no substantid basis for concluding that probable cause existed.”)

(atation and interna punctuation omitted).



| turn next to Richard’ sargument that nothing in the Bradeen Affidavit suffices to establish anexus
between his computers and the production or distribution of illegd materids. SeeMotion at 5. AsRichard
points out, see id., though Bradeen stated in the affidavit that he believed Richard’ scomputers had been
used to possess, receive and distribute sexudly explicit images of minors* because apattern of behavior has
been established indicating . . . Richard's continued use of computers to view child pornography viathe
Internet or on removable medid,]” Bradeen Affidavit at [5], the affidavit is barren of any factud basisto
conclude that such a “pattern” on Richard's part exised. The government offers no judtification or
explanation for Bradeen's puzzling “pattern” language, see generally Opposition, which | suspect is
irrelevant boilerplate mistakenly imported into the document.* Nonetheless, the presence of the* pattern”
languageisnot fata to afinding of probable cause. Whoally gpart from the “ pattern” assertion, theBradeen
Affidavit indicated thet (i) Jane possessed adisc that depicted minorsengaged insexud activity with adults,
(ii) there was a fair probability that Richard was the source of the disc, (iii) per Bradeen' s training and
experience, personswho possess or disseminate child pornography will collect suchimagesand keep them
for many years, (iv) Richard had computers, and (v) per Bradeen's training and experience, computers
often are used to create, store, possess, transport and disseminate child pornography. Thissufficedtoshow
the requisite nexus.

For the foregoing reasons, | conclude that the warrant in question was buttressed by probable

cause.

* Asthe First Circuit has observed, “affidavits for search warrants are normally drafted by nonlawyersin the midst and
haste of acriminal investigation. In the unstructured progress of such an investigation, grammatical lapses. . . do occur
on occasion.” United States v. Cochrane, 896 F.2d 635, 638 (1st Cir. 1990) (citations and internal quotation marks
omitted).
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B. Leon Good-Faith Exception; Franks Hearing Request

My finding that the warrant to search Richard's gpartment and storage area was supported by
probable causeis dispostive of hismotion to suppress. However, even assuming arguendo that | wereto
find probable causeto have been lacking, | would reach the same result based on the so-cdlled Leon good-
faith exception. Pursuant to this doctrine, “[€]vidence saized in violation of the Fouth Amendment is
admissiblein court if the government placed an objectively reasonable reliance on aneutra and detached
magisirate judge’ sincorrect probable cause determination.” Crosby, 106 F. Supp.2d at 58 (citation and
interna quotation marks omitted). The Leon exception isitsaf subject to exceptions:

There are four exclusons to the Leon good-faith exception: (1) when the magistrate was

mided by information in an affidavit that the affiant knew was fase or would have known

was false except for hisreckless disregard for the truth; (2) where the issuing magistrate

wholly abandoned hisdetached and neutrd judicid role; (3) wheretheaffidavitissolacking

inindiciaof probable cause asto render officid belief initsexisence entirely unreasonable;

and (4) whereawarrant isso facidly deficient —i.e. infailing to particularize the placeto be

searched or thethingsto be seized — that the executing officers cannot reasonably presume

it to bevalid.
United States v. Owens, 167 F.3d 739, 745 (1t Cir. 1999) (citation and interna punctuation omitted).
Richard invokesthefirst and third of these exdusons. See Motion at 1-2; Reply at [5]. | readily conclude
that the third— that the Bradeen Affidavit was o lacking inindiciaof probable cause asto render belief inits
existence unreasonable — isinapplicable. As discussed above, Richard' s characterization of the Bradeen
Affidavit as relying solely on one uncorroborated source is not entirdy fair. The manner in which thetip
came to the attention of the LPD and in which the L PD then sought to corroborate it bolstered its apparent

reigbility. The LPD undertook areasonableinvestigation to establish that the defendant, Nicholas Richard,

wasthe"Nick” of whom Jane and Fisk spoke and that he possessed computers, which Bradeen knew from
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his experience and training are used to retrieve, store and disseminate images such as those found on the
disc given to Jane and on which it was likely “Nick” would have collected and kept such images. Thus,
even to the extent probable cause was lacking, a reasonable officia could have believed it to have been
present.

Richard’ sinvocation of the first Leon exclusion, which isintertwined with hisrequest for aFranks

hearing, is grounded on his assertion that Bradeen intentiondly or recklessy omitted materia information
from his affidavit. See Motion a 2; Reply a [5]. In Franksthe Supreme Court held:
“[W]here the defendant makes a substantid preliminary showing that a false statement knowingly and
intentionaly, or with reckless disregard for the truth, wasincluded by the affiant in thewarrant affidavit, and
if thedlegedly fdse satement is necessary to thefinding of probable cause, the Fourth Amendment requires
that a hearing be held & the defendant’s request.” Franks, 438 U.S. at 155-56. A misstatement or
omisson must be materid:“[1]f, when materid that isthe subject of thedleged fdsity or recklessdisregard is
St to one Sde, there remains sufficient content in the warrant fidavit to support afinding of probable
cause, no hearingisrequired.” 1d. at 171-72 (footnote omitted); seealso, e.g., United Satesv. I ppolito,
774 F.2d 1482, 1486-87 & n.1 (9th Cir. 1985) (if a reasonable didtrict judge could have denied the
goplication if fully informed, the information is materid; however, if omitted information or misstatement
would have had no effect on issuance of warrant, it isimmaterid).

In hisinitid motion, Richard asserted that Bradeen deliberately omitted certain materid information
from his affidavit, to wit:

1 That the Fisks werethe subjects of an investigation concerning gross sexud assaultsagangt

Jane and had been arrested and charged with serious crimes. See Motion a 5. In Richard’ sview, this
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omitted information bore negatively on the credibility of the Fisks, who “would have had incentive to make
gatements to the police implicating other persons in crimes and shifting blame from themsdves.” Id.

2. That Richard was engaged professonaly in computer repairs. Seeid. at 6. Richard
positsthat had this fact been included, it “would have undercut the inference the Affiant was atempting to
=l to the magidrate, that the equipment was probably being used for illicit activities involving child
pornography.” 1d.

Richard neglected, in his motion, to provide any evidence of the truth of the foregoing assertions,
seegenerally Motion; however, after being put on notice by the government’ s opposing memorandum that
such ashowing must be made to warrant a Franksevidentiary hearing, see Opposition at 8-10; see also,
e.g., United Sates v. Santana, 342 F.3d 60, 66 (1st Cir. 2003); United Statesv. Hadfield, 918 F.2d
987, 992 (1st Cir. 1990), hefiled with hisreply memorandum copies of searchrwarrant materidsand palice
reports crested in connection with the LPD’ s investigation of the Fisks, see Exhs. B & C to Reply.”

Richard' s LPD materids, together with anew affidavit of Bradeen submitted by the government,
see [Affidavit of Scot Bradeen] (“ Second Bradeen Aff.”), attached to Opposition, establish that Bradeen
knew as of the time he gpplied for the search warrant before Judge M cElwee that the Fisks were under
investigation for the commission of gross sexud assaults againgt Jane, that James Fisk had denied havinghed
any sexud contact with her and that James Fisk had been arrested and charged with disseminating sexudly
explicit materid, in violation of 17 M.R.SA. § 2923(1), in connection with his distribution of the “vids’

compact disc to Jane, see Second Bradeen Aff. § 3; see also, e.g., LPD Narrative Report dated July 4,

® Richard explained that these materials had not been made available to him, despite several requests, until after hefiled
his motion to suppress. See Reply at [5] n.1. Counsel for the government lodged no objection to this belated proffer and
(continued on next page)
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2004 by Bradeen, induded in Exh. C to Reply (rdating what Bradeen had learned as of July 1, 2004
regarding detalls of Fisks' dleged sexud assaultson Jane and that as of that date James Fisk denied having
had any type of sexud contact with Jane).

Asthe government argues, dthough the Bradeen Affidavit did not explicitly state that James Fisk
wasasubject of the gross sexua assault investigation described in the affidavit, areasonableinferencecould
have been drawn that he was. See Opposition at 12. At the leadt, it was gpparent from the face of the
affidavit that Fisk was implicated in crimind activity inasmuch as he had admitted having provided a
pornographic compact discto aminor and his apartment had been searched pursuant to awarrant. Inany
event, as the government further contends, seeid. at 15-16, the omissonswerenot materid. Here, again,
the context of thetip isdl-important. Fisk did not amply volunteer theinformation regarding Richard upon
being implicated in serious crimind activity — timing that would have cast Sgnificant doubt on his credibility.
Rather, Jane reported information that Fisk had relayed to her earlier — prior tothetimethe LPD had any
inkling that Fisk might be involved in serious crimes. While Fisk’s subsequent corroboration of that
informationto the LPD certainly harmed Richard’ sinterests, itisdifficult to seehow it shifted blamefrom, or
otherwise exonerated, Fisk. Findly, dthough Fisk’s denid of hisinvolvement in sexud activity with Jane
might have undercut hiscredibility generdly, it would not have serioudy undermined thelikely veracity of the
tip regarding Richard in view of the manner in which that alegation surfaced.

Because Bradeen’ somissionof information regarding the crimind investigation of the Fisks, evenif
ddiberate, were not materidly mideading, Richard fals short of demondrating entitlement to ether a

Franks hearing or suppresson on thet basis.

declined an opportunity to submit a surreply, see Docket No. 31; hence, | have taken these materials into consideration.
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Richard adduces no evidencethat Bradeen knowingly omitted from hisaffidavit thefact that Richard
was engaged professiondly in computer repairs, to the contrary, the only evidence proffered onthispointis
Bradeen’ srecollection that he had no knowledge of thisfact a therdevant time. See Second Bradeen Aff.
15. Thus, Richard failsto raise a contested issue meriting aFranks hearing with respect to thisalegation.
See, eg., Hadfield, 918 F.2d at 992. In any event, asthe government contends, even assuming arguendo
that Bradeen did knowingly omit thisfact, it would not have made amateria difference. See Opposition at
16. Asthe government observes. “If the defendant had a computer repair business, that fact, arguably,
could have bolstered the case for the issuance of awarrant because it would permit the inference that the
defendant was asophisticated computer user who could ‘burn’ copiesof discsfor dissemination and that his
computer wasmorelikely to be connected tothe Internet.” 1d. Beyond this, Richard fallsto darify how the
fact that oneisin the professona computer-repair business cuts against thegeneraly reasonableinference
that computers found in one' s home are one's own persona computers.

[1l. Concluson
For the foregoing reasons, | DENY the defendant’ s motion for aFranks hearing and recommend

that his motion to suppress evidence be DENIED.

NOTICE
A party may file objections to those specified portions of a magistrate judge’s report or

proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
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within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 28th day of June, 2005.

/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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