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RECOMMENDED DECISION ON PLAINTIFF'SMOTION FOR ATTORNEY FEES

The plaintiff has applied for an avard of atorney fees totding $8,178.75 pursuant to the Equd
Access to Jugtice Act (“EAJA”), 28 U.S.C. § 2412, in this action in which, with respect to his Socia
Security Disahility (“ SSD”) appeal, he obtained aremand for further proceedings beforethe Socid Security

Adminigration. See generally EAJA Application for Feesand Expenses (“Application”) (Docket No. 18).

The commissioner concedes that the plaintiff is a prevailing party entitled to an award of attorney
fees but contests certain aspects of the tota sought. See generally Defendant’s Partial Opposition to
Paintiff’s Application for Attorney’ s Fees Under the Equal Accessto Justice Act (* Opposition”) (Docket
No. 19). Specificdly, she seeks areduction in the total award to $5,653.75 on three bases: thet (i) the
hourly ratefor work performed in 2004 should be based on 2004, not 2005, cost- of- living adjusment deta,

(ii) the number of hours claimed for preparation of the statement of errorsis excessive, and (i) 0.5 hour



billed at the start of the case is non-compensable because recorded prior to filing of the complaint in this
matter. See generally id. | agree with the first two of these points but not the third.

As the commissioner observes, see id. at 2, the hourly rate awarded for work performed by
plaintiff’scounse FrancisM. Jackson and Gordon Gatesin the year 2004 should be based on adjustments
inthe consumer priceindex (*CP1”) asof that year, not as of 2005, see, e.g., Sorensonv. Mink, 239 F.3d
1140, 1148-49 (9th Cir. 2001) (in EAJA cases, cost-of-living adjustment to hourly fee should be based
upon CPI as of date legd services were performed; to use CPI current as of date of entry of judgment
would condtituteimpermissbleaward of prgudgment interest); Peralesv. Casillas, 950 F.2d 1066, 1077
(5th Cir. 1992) (same); Knudsen v. Barnhart, 360 F. Supp.2d 963, 975-76 (N.D. lowa2004) (same).
By the government’s caculations — the methodology of which the plaintiff does not corntest — use of the
2004 CPI rather than the 2005 CPI resultsin an hourly fee of $160 (rather than the $165 sought) for work
performed by Jackson and Gatesin 2004. See Opposition at 2-3 & n.1; Plantiff’ sReply Memorandum
Regarding EAJA Fees and Expenses (“Reply”) (Docket No. 20) at 2-3.

As the commissioner dso podits, the total number of hours clamed for Gates drafting of the
fourteen-page statement of errorsin this case (forty-four) isexcessve given thelack of difficulty or novelty
of theissues presented. See Opposition a 3-4; Invoice dated May 4, 2005 submitted to Henry Cogswell
from Jackson & MacNichal (“Invoice’), Attachment No. 1 to Application The plaintiff protests, inter
alia, that the hours claimed arereasonabl e inasmuch asthis was a cessati on- of- benefits case, and theissues
raised had to be viewed through that lens. See Reply a 3. As| noted in my Report and Recommended
Decision, a cessation-of- benefits case involves athreshold inquiry whether medica improvement hasbeen

shown. See Report and Recommended Decison (Docket No. 15) a 3. If it has been, the agency



undertakes its familiar five-step sequential-evauation process to determine whether the individud is ale
once again to engage in substantid gainful activity. Seeid.

Inthiscase, the plaintiff madetwo uncomplicated arguments with respect to the threshold medical-
improvement question, contending that the adminigtrative law judge (i) offered nothing but a conclusory
gatement that the plaintiff’s condition had medicaly improved and (ii) did not consder the fact that the
plantiff had been away from the workplace for a consgderable period of time. See Fantiff’s Itemized
Statement of Errors(Docket No. 10) at 13-14. Theplantiff’ sremaning pointsal implicated the cugomary
five-step sequential-evauation process. Seeid. a 2-13. Noneraised novel or complex issuesor required
tailoring to fit the cessation-of- benefits context. Seeid.* | agree with the commissioner that, under these
circumstances, a reduction of fourteen hours (from forty-four to thirty) in time for preparation of the
statement of errorsis appropriate. See Opposition at 3-4.2

The commissioner atacksthe plaintiff’ sfee goplication on onefind basis that 0.5 hour billed at the
initiation of the case on July 21, 2004 is non-compensable because it was expended prior to filing of the

complant. Seeid. & 3; Invoice. While it is true, as the commissioner observes, that fees for services

! In his discussion of mental impairments, the plaintiff did suggest that the administrative law judge’ s determination might
have had support if this had been an initial claim as opposed to a cessation-of-benefits case; however, he cited no
authority for the proposition that analysis differsin one case versus the other. See Statement of Errorsat 11.

2 The plaintiff misreads Commissioner v. Jean, 496 U.S. 154 (1990), in suggesting that a defendant agency must establish
that afeeis“exorbitant” before a court may reduce it on reasonableness grounds. See Reply at 2. The Supreme Court
observed in Jean that “[€]xorbitant, unfounded, or procedurally defective fee applications — like any other improper
position that may unreasonably protract proceedings— are matters that the district court can recognize and discount.”
Jean, 496 U.S. at 163 (footnote omitted). However, thiswas meant to be an illustrative list; asthe Court also noted: “[A]
district court will always retain substantial discretion in fixing the amount of an EAJA award.” 1d. TheEAJA dlowsfor
recovery of “reasonable fees and expenses of attorneys[.]” 28 U.S.C. § 2412(b). Thiscourt has not shied from trimming
the number of hours for which recovery is sought when it has agreed with the defendant agency that the time spent was
excessive. See, e.g., Rioux v. Barnhart, 77 Soc. Sec. Rep. Serv. 642, 644 (D. Me. 2002) (“This court must determine
whether the plaintiffs’ counsel exercised billing judgment in submitting the fee application and whether the time charged
was reasonably expended in advancing the clients' interests. Excessive, redundant or unnecessary hours must be
excluded from afeerequest.”) (citations and internal quotation marks omitted); Kimball v. Shalala, 826 F. Supp. 573,576
(D. Me. 1993) (awarding compensation for only two of nine hours claimed for fee preparation).



rendered at the adminigtrative level are non-compensable under the EAJA in the absence of acourt-ordered
remand, see Opposition at 3; Qullivan v. Hudson, 490 U.S. 877, 892-93 (1989), the plaintiff explainsthat
the servicesin question (reviewing the Apped s Council denid and preparing formsand aletter totheclient)
were performed in preparation for the instant litigation, not as part of the prior administrative proceeding.
See Reply at 4; Invoice. They therefore are compensable even though performed afew days prior to the
filing of the complant in this matter. See, e.g., Forest Conservation Council v. Devlin, 994 F.2d 7009,
712 n.2 (Sth Cir. 1993) (“ Some of the services performed before alawsuit isformaly commenced by the
filing of the complaint are performed on the litigation and are, therefore, compensable.”) (citation and
internd quotation marks omitted); Gough v. Apfel, 133 F. Supp.2d 878, 880 (W.D. Va. 2001) (“The
EAJA does not prohibit compensation for time expended in preparation for thefiling of acivil action. The
court recognizesthe duty of counsd to familiarize himsdlf with the case before going forward with the same.

Thus, certain pre-complaint activities are necessary and, to the extent that they are reasonable, shal be
compensated.”) (citations omitted).

For the foregoing reasons, | recommend that the plaintiff be awarded a totd of $,733.75,
representing payment of $5,280 for 33 hours expended by Jackson and Gatesin 2004 (at arate of $160
per hour) and $453.75 for 2.75 hours expended by Jackson and Gates in 2005 (at arate of $165 per
hour).

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting

memorandum, within ten (10) days after being served with a copy thereof. A responsive
memorandum shall be filed within ten (10) days after the filing of the objection.



Failureto file a timely objection shall constitutea waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 24th day of June, 2005.
/9 David M. Cohen

David M. Cohen
United States Magidtrate Judge
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