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Defendant

RECOMMENDED DECISION ON CROSS-MOTIONS FOR SUMMARY JUDGMENT

Both the plaintiff, William McLaughlin, and the defendant, Banknorth, N.A., have moved for
summary judgment in thisaction arisng out of the service of trustee process on the defendant by the plaintiff
in connection with a pregjudgment motion for attachment and trustee process brought in astate- court action.

| recommend that the court grant the defendant’ s motion and deny that of the plaintiff.
I. Summary Judgment Standard
A. Federal Ruleof Civil Procedure 56

Summary judgment is appropriate only if the record shows “that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as ameatter of law.” Fed. R. Civ. P. 56(C);
Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004). “Inthisregard, ‘materid’ meansthat acontested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuine means that ‘ the evidence about the fact is

such that areasonable jury could resolve the point in favor of the nonmoving party.”” Navarrov.



Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an abosence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factud eement of itsclam onwhichthe
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

“Thisframework isnot dtered by the presence of cross-moations for summary judgment.” Cochran
V. Quest Software, Inc., 328 F.3d 1, 6 (1« Cir. 2003). “[T]he court must mull each motion separately,
drawing inferences againg each movant in turn.” Id. (citation omitted); see also, e.g., Wightman v.
Soringfield Terminal Ry. Co., 100 F.3d 228, 230 (1t Cir. 1996) (“ Cross motionsfor summary judgment
neither dter the basic Rule 56 sandard, nor warrant the grant of summary judgment per se. Cross motions
amply require us to determine whether either of the parties deserves judgment as a matter of law on facts
that are not disputed. Asaways, we resolve dl factud disputes and any competing, rationd inferencesin

the light most favorable to the [nonmovant].”) (citations omitted).



B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locd Rules of this Didtrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a responsive “ separate, short, and concise’ statement of materia
facts in which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the
moving party’ s satement of materia factd.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or quadlification with an appropriate record citation. Seeid. Thennonmoving party may aso submitits
own additiona statement of materid facts that it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
facts, if any, by way of areply statement of materid facts in which it must “admit, deny or quaify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s satement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1t Cir. 2004) (“We have congastently upheld the enforcement of

[Puerto Rico's smilar local] rule, noting repestedly that parties ignore it at their peril and that falure to



present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming the facts presented in the movant’ s statement of undisputed facts admitted.” (citationsand internd
punctuation omitted).

Il. Factual Background

Thefollowing undisputed materid factsare properly supported inthe parties satementsof materia
facts submitted pursuant to this court’s Loca Rule 56. The plaintiff has not reponded to the defendant’ s
gatement of materia facts. Therefore, the facts presented by the defendant are deemed to have been
admitted by the plaintiff to the extent that they are supported by citations to the summary judgment record
asrequired by thelocal rule. Loca Rule 56(F).

On September 23, 2004 the plaintiff filed acomplaint in the Maine Superior Court (Y ork County),
docketed as CV-04-296, against American A/V seeking to collect $147,524.00 which American ANV
owed to the plaintiff. Statement of Materia, Undisputed Facts (“Plaintiff’s SMIF’) (Docket No. 7) § 3;
Defendant Banknorth, N.A.'s Opposing Statement of Materid Facts, etc. (“Defendant’s Respongve
SMF") (Docket No. 9) § 3. On September 24, 2004 that court issued an order gpproving attachment on
trustee processin theamount of $147,524.00. 1d. 4. On September 27, 2004 asummonsto trusteewas
served on the defendant. Id. 5. On September 27, 2004 American A/V’ s account with the defendant
had a negative baance of $30,585.16. Defendant Banknorth, N.A.'s Statemert of Materia Facts, etc.
(“Defendant’s SMF’) (Docket No. 11) 4. Asof September 27, 2004 American A/V had anumber of
credit arrangementswith the defendant, including acommercia checking account with overdraft protection
and acommercid line of credit. 1d. 8. With respect to these arrangements, American A/V wasindebted

to Banknorth in the amount of $858,839.54 on September 27, 2004. 1d. 9.



On October 6, 2004 the defendant filed atrustee disclosureindicating that “[a]t thetime of service,
Banknorth, N.A. f/k/a Peoples Heritage Bank, N.A. to the best of their knowledge in the name of
Defendant, American A/V, had no accounts.” Plaintiff’ sSMF 6; Defendant’ sResponsve SMF 6. The
defendant clarified its response on October 8, 2004, reporting that it held no fundsof American A/V a the
time of the September 27 summons. Defendant’'s SMF 7. Thedefendant did not freeze fundsthat were
deposited in American A/V’ s account after the defendant received the September 27 summons, Plaintiff’s
SMF ] 8, Defendant’ s Responsive SMF | 8; there were no funds in the account to freeze on that date,
Defendant’s Responsive SMF 8. The defendant did not prohibit withdrawals from American A/V’s
account after recelving the September 27 summons. Plantiff’s SMIF 19; Defendant’ s Responsive SMF
0.

From September 30, 2004 to October 20, 2004 American A/V'’s account was credited with
deposits totding $202,416.61, id. 110, al of which consisted of advances from the American A/V line of
credit, Defendant’ s SMF §15. The defendant was served with asecond summons on October 8, 2004, at
which time American A/V’ s account had a positive balance of $15,142.34. Defendant’'sSMF {117. On
October 8, 2004 American A/V owed the defendant $885,552.54 plus interest of $5,374.61. 1d. 1 18.
Onthat date, the defendant exercised itsright of set-off and swept dl fundsfrom the American A/V account
in patid satisfaction of American A/V’s debt to the defendant. 1d. § 19. On October 12, 2004 the
defendant filed atrustee disclosure reporting that at thetime of service American A/V had nofundsavailable
to be trusteed. 1d. 1 20.

On November 24, 2004 the plaintiff obtained an order for default judgment against American A/V
intheamount of $147,524.00 plusinterestand costs. Plaintiff’ s SMF ] 14; Defendant’ s Responsive SMIF

1114. On November 29, 2004 the plaintiff demanded that the defendant tender thejudgment amount. 1d.



16. The defendant has refused to tender the judgment amount to the plaintiff and contends that it has
“properly discharged its duty pursuant to 14 M.R.SA. 8 2603.” Id. 1 17. From September 27, 2004 to
May 5, 2005 American A/V hasat dl times been indebted to the defendant in an amount greeatly exceeding
$147,524.00. Defendant’s SMF ] 21.
[11. Discussion

The plaintiff seeksadeclaratory judgment “darify[ing] theparties repectiverightsand obligations”
“pursuant to 14 M.R.SA. 8§ 2603.” Declaratory Judgment Complaint (Docket No. 1) at 1. Inhismation
for summary judgment, the plantiff contends, without citation to authority, that Maine law required the
defendant to freeze any funds that came into American A/’ saccount at any time after it was served with
thefirst trustee summons on September 27, 2004 and that the defendant should accordingly be ordered to
pay himthefull amount of hisgtate- court judgment. Plaintiff’ sMaotion for Summary Judgment (Docket No.
6) a 1-2. The defendant responds, and contends in its own motion, that under Maine law atrustee may
only bind those goods, effects or credits of the debtor-defendant that are actudly in its possession a the
time of service of the trustee summons. Banknorth, N.A.’s Oppostion to Plaintiff’s Motion for Summary
Judgment, etc. (Docket No. 8) at 1; Banknorth, N.A.’sMation for Summary Judgment, etc. (“ Defendant’s
Motion”) (Docket No. 10) at 2.*

The dtatute at issue provides, in relevant part:

Service on the trustee binds dl goods, effects or credits of the principd

defendant entrusted to and deposited in the trustee’ s possession, to respond to the
find judgment in the action, as when attached by ordinary process if process

! The plaintiff has filed no response to the defendant’ s motion for summary judgment. Under these circumstances, the
court may not merely grant the unopposed motion. “Rather, before granting an unopposed summary judgment motion,
the court must inquire whether the moving party has met its burden to demonstrate undisputed facts entitling it to
summary judgment as a matter of law.” Lopezv. Corporacién Azucarera de Puerto Rico, 938 F.2d 1510, 1517 (1<t Cir.
1991) (citation and internal punctuation omitted).



describing the principa defendant with reasonable certainty isrecelved a atime
and in amanner that affords the trustee a reasonable opportunity to act onit.

14 M.R.S.A. 8§ 2603. Onitsface, this statute appearsto apply only to credits or goods entrusted to and
deposited with the trustee and in its possession as of the date of service of trustee process. The use of the
past tense makes this construction much more reasonabl e than the congtruction urged by the plaintiff, which
would read verbs in the past tense to gpply to the future aswell. However, because that is not the only
possible congtruction of the statutory language, the court may look to other authority as well.

The defendant relies, inter alia, on 14 M.R.S.A. 8§ 2630 in support of itscontention that it was not
required to “freeze’ whatever advances from American A/V’sline of credit with the defendant came into
American A/V’ s checking account with the defendant once the September 27 summons had been served on
it. Defendant’sMotion at 10-11. That statute, which is part of the same chapter of Title 14 asis section
2603, provides:

Every trustee may retain or deduct out of the goods, effectsand creditsin his
hands dl his demands againg the principa defendant, or which he could have
availed himsdf if he had not been summoned astrustee, by way of counterclam
on trid or by a setoff of judgments or executions between himsdf and the
principa defendant, except unliquidated damagesfor wrongsand injuries. Heis
ligble for the balance only, after their mutua demands are adjusted.
14 M.R.S.A. § 2630. Contrary to the defendant’ s argument, Defendant’s Motion a 10-11, this satute
does not defeat the plaintiff’ sclam, because the defendant has not shown that itsuse of the fundsthat came
into American A/’ s checking account to set off debts owed to the defendant by American A/V was
authorized by judgment or execution. The statute does demongtrate, however, that the Maine Legidature

did not consder section 2603 to give an attaching plaintiff absolute primacy over any other clamonfundsin

possession of atrustee.



In construing the statutory predecessor of section 2603, the Maine Law Court hed that “[tlhesingle
question. . . to be determined in charging atrustee, isthe amount of the goods, effects or credits belonging
to the debtor in the hands of the alleged trustee at the time of service upon the latter.” Davisv. United
States Bobbin & Shuttle Co., 118 Me. 285, 285 (1919). In Massachusetts, wherethe governing statutory
language is smilar,? the Supreme Judicia Court has held:

Money cannot be attached by trustee process, unless when service is
made on the trustee it is due absol utely and without any contingency, except that
of time. It isimmaterid that there may eventudly be something due from the
trustee to the defendant or that it is probable that some amount may become
payable. Thetrusteeischargeable only upon thefactsexising whenthewrit was
served onit.

Krogmanv. Rice Bros. Co., 135N.E. 161, 164 (Mass. 1922) (citationsomitted). Morerecent and more
directly on point isthe 2003 decision of the Appeals Court of Massachusetts in Chang v. BankBoston,
N.A., 787 N.E.2d 1144 (Mass. App. 2003).

When the trustee process summons was served on the Bank, [the underlying
defendant’ ] debt to the Bank exceeded by awide margin any assetsit had on
deposit. The bases for the Bank’s no funds answer to the summons were its
Security interest and right of set-off.

* % %

There has been a consderable accretion of case law which stands for this
principle: if atrustee hasaright of set-off a thetimethe trustee process summons
arrives, equa to or exceeding the amount sought to be attached, the trustee may
answer, “no funds.”

Id. a 1146. | find thiscase authority to be persuasive, given both the smilarity of the satutory language and

the use by the Law Court in Davis of the phrase“inthe hands of the dleged trustee at the time of service.”

2“The goods, effects or credits of the defendant intrusted to, or deposited in the hands or possession of, a person
summoned as his trustee shall . . . be attached and held to respond to the final judgment, as if they had been attached
upon an origina writ of attachment . ...” Mass. Gen. Laws Ann. ch. 246, § 20 (2004).



| note that the defendant also had a security interest in and a right to set off the funds under its
written agreements with American A/V with respect to the line of credit and business deposit account.
Defendant’s SMF 1 10, 14. Sectionsof the Uniform Commercial Code asit has been adopted in Maine
support the defendant’ sposition. A security interest held by asecured party having control of the deposit
account under section 9-1104° has priority over a conflicting security interest held by asecured party that
doesnot have control.” 11 M.R.SA. 89-1327(1). “[A] bank with which adeposit account ismaintained
may exercise any right of recoupment or setoff against a secured party that holds a security interest in the
deposit account.” 11 M.R.S.A. § 9-1340(1). Under the circumstances of this case, the plaintiff is not
entitled to any funds from the defendant.

V. Conclusion
For the foregoing reasons, | recommend that the plaintiff’s motion for summary judgment be

DENIED and that the defendant’s motion for summary judgment be GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 16th day of June, 2005.
/s David M. Cohen

3« A secured party has control of adeposit account if . . . [t]he secured party is the bank with which the deposit account
ismaintained.” 11 M.R.SA. § 9-1104(1)(a).
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