UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

CAROL DAVIS,

Plaintiff

V. Docket No. 04-143-P-S

N N N N N N

CUMBERLAND COUNTY, )

N—r

Defendant )

RECOMMENDED DECISION ON DEFENDANT'SMOTION FOR SUMMARY
JUDGMENT

The defendant, Cumberland County, movesfor summary judgment on dl clamsasserted againgt it
in this action aleging sexua harassment and congtructive discharge. | recommend that the motion be
granted in part and denied in part.

I. Summary Judgment Standard
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as ametter of law.” Fed. R. Civ. P. 56(C);
Santoni v. Potter, 369 F.3d 594, 598 (1« Cir. 2004). “Inthisregard, ‘materia’ meansthat a contested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuing’ meansthat * the evidence about the fact is

such that areasonable jury could resolve the point in favor of thenonmoving party.”” Navarrov.



Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exigts, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internd
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atriaworthy issue warrants summary judgment to themoving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Loca Rules of thisDidrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a responsive “ separate, short, and concise’ statement of materia
facts in which it must “admit, deny or qudify the facts by reference to each numbered paragraph of the
moving party’ s statement of materia factd.]” Loc. R. 56(c). The nonmovant likewise must support each

denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits



own additiona statement of material factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or qudify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1« Cir. 2004) (“We have congstently upheld the enforcement of
[Puerto Rico’'s smilar locd] rule, noting repeatedly that parties ignore it at their peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming the facts presented in the movant’ s statement of undisputed facts admitted.” (citationsand interna
punctuation omitted).

Il. Factual Background

Thefollowing undisputed materid facts are established by the parties' Satements of materid facts.

The plaintiff, Carol Davis, served as a juvenile trid assgtant from February 14, 2000 until she
resgned her employment on July 17, 2002. Statement of Uncontested Materid Facts in Support of
Defendant’s Motion for Summary Judgment (“Defendant’'s SMF’) (Docket No. 25) 1 1; Pantiff's

Responsesto Defendant’ s Statement of Material Facts (“ Plaintiff’ sResponsive SMF’) (Docket No. 37) 1



1. She was anonsupervisory employee of the defendant. 1d. Christian Baither, dso an employee of the
defendant, served as a juvenile victim assistant from March 19, 2001 to the present. Id. 2. Stephen
Dassdtti has served as an assgtant didrict atorney in the Juvenile Divison of the Cumberland County

Digrict Attorney’ s Office from August 5, 1991 to the present. Id. 3. Heisan employee of the State of
Maine. 1d. Chrigtine Thibeault has served asan assstant didtrict attorney employed in the Juvenile Divison
of the Cumberland County Didtrict Attorney’ s Office from January 8, 1996 to the present. 1d. §4. Sheisa
supervisory employee of the State of Maine. 1d. She is familiar with the Cumberland County sexud

harassment policy and the Cumberland County Didtrict Attorney’s Office sexud harassment policy. 1d.
Robin Dahms has served as a secretary, trid assgtant paraega supervisor and currently as legd

administration supervisor in the Cumberland County Digtrict Attorney’ s Office from November 9, 1992 to
the present. Id. 5. Stephanie Anderson has served as the eected digtrict attorney for Cumberland
County from January 1, 1991 to the present. Id. 1 6.

Cumberland County hasasexua harassment policy denominated as Adminidrative Regulation No.
4which hasbeeninplacesnce August 9, 1996. Id. 7. Thecounty’spalicy providesthat employeeswho
are unsure whether they have been avictim of sexud harassment are encouraged to contact the county’s
personnd director for confidentid counsdling. 1d. §15. Fromtimeto time, Cumberland County provides
its employees with sexud harassment training. 1d. 9. On October 18, 2001 county employees were
provided with training in sexua harassment. 1d. §10. Individualswho attended thetraining were required
to sgn an acknowledgment of sexud harassment training. 1d. The plantiff atended the traning and
received the written materia attached as Exhibit L to the defendant’ s statement of materid facts. Plaintiff's

Responsive SMF 1 10.



On March 1, 2001 Anderson issued a sexua harassment policy which pertains directly to dl
individua sworking in the Cumberland County Digtrict Attorney’ sOffice. Defendant’ s SMIF ] 16; Plantff's
Responsive SMF §16. All individudsworking in the Cumberland County Digtrict Attorney’ s Officewere
required to read the policy and then sign an acknowledgment that they had received, read and understood
the policy. 1d. §17. The plantiff, Baither and Dasstti dl signed the acknowledgment. Id. The policy
provides a potentia victim with the option of reporting the matter to a direct supervisor, any other
supervisor in the office, the digtrict attorney or the county human resources director. 1d. 19. Thepolicy
providesthat al complaintswill beinvetigate promptly and thet investigationswill be conducted in amanner
that is as confidentia as possible, while respecting therights of dl personsinvolved. 1d. §20. Thepolicy
a0 provides that investigations may be conducted by an outside party. Id. The policy containsapledge
agang retdiaion. Id. 21. The policy specificdly identifies individuals outsde the Didrict Attorney’s
Office who may be contacted in order to report sexua harassment. 1d. 22. Both the county sexud
harassment policy and the didtrict attorney’ s sexua harassment policy drictly prohibit sexud harassment.
Id. 9 24.

Job descriptions for the plaintiff and Baither were promulgated and approved by the didtrict
atorney. Id. 1 25. Bather has never paticipated in any employee evauations or reviews in the
Cumberland County Digtrict Attorney’s Office. Id. § 28.> He has never had the ability to determine or
change the work hours of any employee in the Didrict Attorney’ s Office, including the plantiff. 1d. 9 29.

He has never had the ahility to determine or changethe physica location at which employees of the Didtrict

! The plaintiff purportsto deny this paragraph of the defendant’ s statement of material facts, Plaintiff’ s Responsive SMF
1128, but the record evidence cited in support of the denial, Declaration of Carol Davis (“Paintiff’sDecl.”) (Docket No. 38)
111, isnot responsive to the factual avermentsin this paragraph of the defendant’ s statement of material facts. Because
the factual averments are supported by the evidence cited by the defendant, Affidavit of Stephanie Anderson
(continued on next page)



Attorney’ s Office, including the plaintiff, carry out their work duties. Id. 1 30. He hasnever had the ability
to set or changethe pay levesof any employee of the Didtrict Attorney’ s Office, including the plaintiff. 1d.q
31. He has never had the authority to reprimand or otherwise discipline any employee of the Didtrict
Attorney’s Office, indluding the plaintiff. 1d. §32. He has never had any authority to hire or terminate any
employee of the Didrict Attorney’s Office, induding the plantiff. 1d. § 33.

Dassdtti has never had the ability to determine or change the physica location a which employees
of the Didtrict Attorney’ s Office, induding the plaintiff, carry out their work duties. 1d. 1 38. Henever had
the ability to set or change the plaintiff’s pay level. 1d. §39.2

Thibeault isthe direct supervisor of al atorneys who work in the Juvenile Divison of the Didrict
Attorney’ s Office and shares supervisory responsibility for thetwo staff memberswho work inthat divison.

Id. 42. Dahms dso serves as a supervisor for county employees in the Juvenile Divison. 1d. 1 43.

The plaintiff dlegesthat in or about December 2001 Dassatti showed her the picture of agirl ina
ghort skirt and asked her if she were looking for aman. 1d. 144. Sheallegesthat on gpproximatdly three
occasions beginning in December 2001 Dassatti brought some filesto her office and whispered in her ear,
“I"'m the only onewho cares enough about you to bring filesdown.” 1d. 146. Onthesethree occasionsthe
plaintiff was not offended but was concerned. 1d. 1/ 48.

Theplantiff dlegesthat in April 2002 Dassatti showed her and Michelle Badwin, Esq., apicture of
awoman in askimpy negligee and said to Badwin, “Don't you think thiswould look niceon Caral.” 1d.

49. Theplantiff alegesthat Dassaiti hugged andkissed her at Anderson’s Christmas party and said that he

(“Anderson Aff.”) (Docket No. 28) 27, it is deemed admitted under Local Rule 56(¢).

% The plaintiff purports to deny this paragraph of the defendant’ s statement of material facts, but her denial does not
address the portion of the paragraph that | have reproduced here. Plaintiff’s Responsive SMF 139. That portion of the
paragraph, being adequately supported by the evidence cited in support by the defendant, Anderson Aff. 1 30, is
(continued on next page)



was upset because the plaintiff’s husband was at the party. 1d. §51. The plaintiff aleges that Dassti

asked her savera timesto attend arehearsd of aband of which hewasamember. 1d. 53. Theplantiff
adleges that Dassatti invited her to atend “movie night” with him and other members of the Didrict

Attorney’s Office and thar families. 1d. §55. She dleges that Dasstti told her, when she asked him

whether he would be attending anevent a which her nephew would be playing in aband, that if hewent he
would be going to see the plantiff. 1d. 157. Sheallegesthat in the spring of 2002 Dassatti told her that he
and Baither were investigating her private life. 1d. §59. She aleges that Dassitti played a game with a
tissue which, on one occasion, resulting in atissue touching her faceand eyes. 1d. 63. Shefirst reported
these dllegations on May 16, 20 or 21, 2002. 1d. 1150, 52, 54, 56, 58, 60 and 64.

Theplantiff dlegesthat Dassati referred to her on many occasons, beginninginlateMarch or early
April 2002, as“my Carol.” 1d. 61. Sheadlegesthat on one occasion between February and April 2002
Dassatti asserted or implied, in the presence of Jennifer Goan, that the plaintiff wasa progtitute. 1d. 1 67.
She alleges that Dassetti asked her whose name she called out in bed. 1d. 69. Shedllegesthat Dasstti
gave her apiece of candy before Vaentines Day in 2002 that had the words “my babe’ onit. 1d. §73.
Shefirg reported these allegations on December 12, 2002. 1d. 11162, 68, 70, 74.

The plaintiff dlegesthat in May 2002 Dassatti gave her ahug and akissin the office in private and
dated that he did it because he fdt likeit. 1d. 65. She dlegesthat when she confronted Dassetti about
him seeming to be two different people, he responded, “ That’ sjust me and my brother, we both adore you
and worship the ground you wak on.” Id. 71. Shefirst reported thisalegedincident on May 16, 2002.

Id. 172.

therefore deemed admitted.



The plaintiff aleges that Dassatti required her to address him as the “juvenile commander” and
would not answer questions unless she did. 1d. 175. She alegesthat Dassatti ordered her to St in the
judge s chair in adigtrict court courtroom and, when she protested, blocked the aide so that she could not
leave, stated that he would make sure that nobody was coming, and required her to St in the chair. 1d.
77. Shedlegesthat Dassatti performed “ pen checks’ where he would check the pensat her desk for caps
and if they did not al have caps, he told her that she needed to do a better job. 1d. § 79.

Sheadlegesthat in December 2001 or January 2002, inthereception areaof the Didtrict Attorney’s
Office, Dassatti pushed her with his shoulder and then placed his hands on the front of her shoulders and
pushed her backwards. Id. 181. Shedlegesthat on aseparate occasonin January or February 2002in
the Juvenile Divisgon office, Dassatti began pushing her backwards with the palms of hishands againg the
front of her shoulders and, as she took steps backwards, would step forward onto her toes. 1d. 83. The
plantiff first reported these dlegations on December 15, 2003. Id. 11 82, 84.

The plaintiff dleges that on May 9, 2002 Dassatti asked her if she liked her job and told her that
before she sent him an e-mail (gpparently referencing concerns she had about him), she should think long
and hard. 1d. 185. Shedlegesthat in April 2002, when she entered the Juvenile Division office, Dasstti
approached her, ordered her to leave the office and when she re-entered to hold out her arm and say,
“Yo.” Id. 187. She further dleges that Dassatti then performed a trick where he caused a quarter to
disappear and then told the plaintiff to do thetrick. 1d. 189. When she protested that she could not, she
dlegesthat Dassditi hollered at her, “I command you to do it now.” 1d. 189. The plaintiff first reported
these allegations on December 12, 2002. 1d. 1 88, 90.

Theplantiff alegesthat beginning in December 2001 Dassaiti held hishand up and told her that she

was fired between 10 and 20 times. 1d. §91. She dlegesthat in December 2001 Dassatti asked her to



look for afile that ended up being on Dassatti’sdesk. 1d. §93. According to the plaintiff, he then asked
her, “If | took the file home and left it there and you couldn’t find it, whose fault [wasit],” and the plaintiff
was required to respond that it was her fault. 1d. The plaintiff dlegesthat Dassatti told her asmany asfive
or Sx times that he had ridden his bicycle past her house. 1d. 94. Shefirst reported these dlegationsin
May 2002. 1d. 1192, 95.

The plaintiff allegesthat on a least two and as many asfour occasons, Baither made acomment to
the effect that she should not “get her pantiesdl excited.” 1d. 96. Shedlegesthat in November 2001 in
the lunchroom of the Didtrict Attorney’ s Office Baither stated in front of othersthat he had seen the plaintiff
in the office gtting in her panties drinking acohol and smoking a bong. Id. §98. Shefirst reported this
dlegation in March 2002. Id. 99. Shedlegesthat Baither said to her on severd occasionsthat he and
Dassatti wanted to know what went on in the privacy of her bedroom, and thet when her husband next
came in they were going to ask him what she was likein bed. 1d. 100. Shefirst reported thisalegation
on May 16, 2002. Id. 101. The plaintiff aleges that on two occasions Baither referred to her as a
“bitch.” 1d. 1102. Shefirst reported thisallegation on December 12, 2002. 1d. §103. Shedlegesthat on
June 12, 2002 Baither made a remark in her presence to Dassatti that someone should “ stick a bug up
Stephanie sass” 1d. 104. Shefirgt reported this dlegation on June 19, 2002. 1d. §105. Shedleges
that Baither related to her a sory about an obgtetrician performing a manua exam on a woman while
humming a song cdled “Getting to Know You.” 1d. 106. Shefirst reported this alegation on May 16,
2002. 1d. 7 107.

The plantiff dlegesthat shereceived an e-mail Sating, “Y ou have just been humpedby afrog” and
“You areasexy hitch,” which dlegedly came from the computer used by afemae co-worker. 1d. 9 109.

Shefirg reported thisincident in October 2001. Id. 1110. She dlegesthat therewasapinup caendar on



the desk of a co-worker showing cartoon figuresin suggestive positions. Id. 111. Sheadlegesthat she
told Dassatti about this. Id.

OnMay 9 or 10, 2002 Thibeault walked into the officethat she shared with Dassatti and observed
the plaintiff, who appeared to be upset. Id. §114. The plaintiff asked Thibeault if she would meet the
plantiff outsde of work if the plaintiff asked, and Thibeault responded that shewould. 1d. On May 10,
2002 the plaintiff sent Thibeault an e-mail expressng concern over thefact that Dassatti refused to meet her
outside of work. 1d. §115. Thibeault repliedimmediatdly, explaining that Dassaiti wasaprivate person, he
did not have alow opinion of her and thet the plaintiff should tell Dassatti what it was that she wished to
spesk about and find a private place in the office to have this conversation. 1d. 116. On May 16, 2002
the plaintiff sent Thibeault another e mail which reminded Thibeaut about her prior discussons with the
plantiff regarding thefrog e-mall and Baither’ s statements about her panties. 1d. 118. The messagewent
on to describe comments and actions of Baither and Dassatti that could be considered sexual harassment.
Id. Thibeault replied immediately to the e-mail saying that she wished that these matters had been brought
promptly to her attention, that such behavior was intolerable and that it would be necessary for Thibeault
and the plaintiff to meet. Id. 7 1109.

On May 16, 2002 Thibeault and the plaintiff met at length. Id. 1120. Thibeault took notesduring
the meeting and some time later, at the plaintiff’ s request, provided her with a copy of the notes. 1d. On
May 17, 2002 the plaintiff e-mailed Thibeault, discussing the nature of her office reationship with Dassati.
Id. 121. In subsequent e-mailsthat day, the plaintiff inquired whether shewould be ableto find out how
Baither and Dassatti responded to her dlegations. 1d. Thibeault related in two separate e- mailswheat their

responses had been. 1d. Also on that day Thibeault advised the plaintiff that she had instructed Dassatti

10



and Baither that their relationships with the plaintiff were to remain strictly professiona and work-related”
and that the plaintiff was not to consder them “friends’ or “specid friends” 1d. 122. Thibeault dso
asked the plaintiff to put dl of her damsinwriting. 1d. 1123. On either May 16 or 17, 2002 Thibeault
reported to Dahms what the plaintiff had reported to her. 1d. §124. On one of thosetwo days, Thibeault
met with Dassatti and Baither regarding the plaintiff’ salegations. 1d. §125. Sheingructed them that their
relationship with the plaintiff was to remain gtrictly professonad and work-related. 1d.

On May 20, 2002 Anderson returned from vacation and received an e-mail from Thibeault, who
was then on vacation, relating, inter alia, the alegations made by the plantiff.* Id. § 126. Anderson also
received an e-mal from the plaintiff on May 20, 2002 containing specific alegations of harassment. Id.
127. Andersonimmediately contacted the county human resources department and advised them that there
was an dlegation of sexud harassment in the Didtrict Attorney’ s Office and that she wanted it investigated
immediady. 1d. 128. Anderson was told by Judy Klein-Golden, the human resources director, to
contact Mary Gay Kennedy, alocd attorney, to perform an independent investigation, for which the county
would pay. Id. 1129. On May 20, 2002 Anderson contacted Kennedy, provided her with the names of
the individuds involved and access to any information that Kennedy needed, and asked that Kennedy
promptly conduct an investigation. 1d. ¥ 130.> Among other things, Anderson specifically requested an

investigation and conclusions with respect to the following metters:

% Dassatti claimsthat he kept hisinteractions with the plaintiff strictly professional after thisdate. Plaintiff’s Statement of
Additional Material Facts (“Plaintiff’s SMF") (included in Plaintiff’s Responsive SMF, beginning at 26) 1 167,

Defendant’ s Reply to Plaintiff’ s Statement of Additional Materia Facts (“ Defendant’ s Responsive SMF") (Docket No. 47)
1167. Thibeault never told Dassatti to do thiswith any other person in the office. 1d. Hisinteractionswith the plaintiff
after the investigation seemed tense. 1d.

* The plaintiff purportsto deny this paragraph of the defendant’ s statement of material facts. Plaintiff’s Responsive SMF
1 126. However, the substance of the response does not deny the defendant’ s statement but rather qualifiesit. The
paragraph is deemed admitted.

® The plaintiff purportsto deny this paragraph of the defendant’ s statement of material facts. Plaintiff’s Responsive SMF
(continued on next page)
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(@ whether the specific dlegations as dleged by the plaintiff had merit
and could be substantiated;

(b) whether the dlegations made by the plaintiff, if true, werein violation
of the sexua harassment policies of ether the Didrict Attorney’s Office or the

county;
(c) whether theinternal response by the Digtrict Attorney’ s Officeto the
alegations made by the plaintiff was gppropriate, timely and adequate; and
(d) whether there exiged in the Didrict Attorney’s Office a generd
aimosphere that could be interpreted as a hostile work environment.
Id. 131. On or about May 28, 2002 Anderson called a meeting to be attended by hersdlf, the plaintiff,
Dahms and possbly Thibeault, Klein-Golden and Kennedy, at which she reported that Kennedy was
unableto substantiate any of the plaintiff’ salegationsand that the essentid conclusion of the report wasthat
no sexua harassment had occurred. 1d. §134.° At thismedting it was stressed that office relationswereto
be professiona and the plaintiff was instructed to report promptly any future incidents. Id. §135.”
On June 19, 2002 Thibeault, Dahms and Anderson received an e-mail from the plantiff reporting
that Baither had made a remark that someone should “stick a bug up Stephanie’'s ass” Id. 1136.

Anderson immediately communicated this complaint to Klen-Golden and asked her to call Anderson to

discuss the dlegations. 1d. 1 137. On June 20, 2002 Anderson met with Klan-Golden, Thibeault and

1130. However, the substance of the response does not deny the defendant’ s statement but rather qualifiesit. The
paragraph is deemed admitted.

® The plaintiff purports to deny this paragraph of the defendant’ s statement of material facts. Plaintiff’s Responsive SMF
1 134. With the exception of a dispute about who attended the meeting, the proffered denial does not respond to any of
the factual assertionsincluded in the paragraph at issue. In fact, the response goes well beyond even aqualification of
those factual assertions, offering a full page of additional factual assertions. Under this court’s Local Rule 56, such
additional facts are to be included in a statement of additional facts to be submitted by the nonmoving party, thereby
allowing the moving party an opportunity to respond to the new factual assertions. They are not to be placed only in the
nonmoving party’s responses to the moving party’s statement of material facts. With respect to 1 134 and numerous
other paragraphs, | have ignored all factual assertions in the plaintiff’s responses to the defendant’s statements of
material facts that cannot reasonably be construed as mere denials or qualifications. The defendant filed a separate
objection to many of the plaintiff’s responsesto paragraphsin the defendant’ s statement of material facts. Defendant’s
Objection to Plaintiff’ s Responsesto Defendant’ s Statement of Materia Facts (“Defendant’ s Objection”) (Docket No. 48).
I have not used any of the material to which the defendant objects, so its motion is moot.

" Again, the plaintiff responds to this paragraph of the defendant’ s statement of material factswith apurported denial that
isnot responsive. Plaintiff’s Responsive SMF 1 135. The paragraph has been deemed admitted.

12



Dahmsto discuss the dlegation. 1d. § 138. Anderson asked KlenGoldento conduct an investigation to
determineif therewas any wrongdoing on Baither’ spart and, in generd, whether there were problemsin the
working relationship between the plaintiff and Baither. 1d. §139. Klein-Goldeninvestigated the allegation
and issued areport on July 3, 2002. 1d. 140. Klein-Golden recommended that the plaintiff meet with a
counselor from the Employee Assistance Program about how to react when someone makes acomment
that offends her. Plaintiff’s SMF  176; Defendant’ s Responsive SMF 1 176. She dso suggested that the
plaintiff be indructed to contact the Employee Assstance Program whenever she fdt offended before
making any complaint to asupervisor. 1d.

The plaintiff was on vacation from July 4 through July 15, 2002. Defendant's SMF | 141;
Paintiff’s Responsive SMF  141. Upon the plaintiff’ s return from vacation, Anderson informed her that
her dlam againg Baither had not been substantiated and gave the plaintiff amemorandum ingtructing her to
contact the Employee Assstance Program in order to obtain assstance in dedling with Stuations where
employees made comments that bothered her. 1d. 142. Baither and the plaintiff were ingtructed to meet
with aneutra mediator in order to enable them to work together with minimd friction. 1d. ] 143.

Theplantiff dlegestha Klein-Golden, Dahms, Dassatti, Baither, Anderson and Thibeaullt retdiated
againgt her because she brought acomplaint of sexud harassment. 1d. 144. She contendsthat Thibeault
retdiated againgt her by accusing her of not coming to work in order to work but to ook for love, by telling
Dassatti and Baither they could not be as supportive of theplaintiff asthey had beenin the past and thet the
plantiff could not consder them friends, by telling her that because she had emotiond distress and had

missed time from work and because friendly conversations made her uncomfortable, she could not have

® The plaintiff purports to deny this paragraph of the defendant’s statement of material facts, but the denial is not
(continued on next page)
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conversations with co-workers that were not professional, and by saying on June 25, 2002, while leaning
forward and using a hissng voice, “you mean you are accusng Stephen — are you accusing Stephen of
lying because he has never accused you of lying” and telling her that nobody was speaking to her because
Thibeault had told them not to because everything people said offended her. 1d. 1 145-48.

The plaintiff dlegesthat Dahms retdiated againgt her by telling her that she had to see acounselor
from the Employee Assistance Program, by saying nothing when Anderson said that the plaintiff was
delusond and when the plaintiff wasingructed not to engagein familiar conversationsa work and by tdling
her that she could no longer use sck time for anything related to work-related stress. 1d. [ 149-51.

The plaintiff dlegesthat Anderson retdiated againg her by cdling her “ddusond” and “ paranoid,”
by requiring her to see acounsel or from the Employee Ass stance Program, and by stating that anyonewho
cdlstheplantiff afriend hasaromanticinterest in the plaintiff and wantsto have sex with her becausethat is
what the plaintiff wants. 1d. 71 152-55.

The plantiff dleges that Klein-Golden retdiated againgt her by requiring her to attend Employee
Assistance Program counsding. 1d. § 156.

The plaintiff alegesthat Dassatti retdiated againg her by no longer doing card tricks with her, no
longer playing with his puppet with her, by not admitting that Baither made the statement that somebody
should “stick abug up Stephanie’ sass,” and by decreasing his use of her servicesin the courtroom. 1d.
157. She dleges that Bather retdiated againgt her by making the comment about “sticking a bug up

Stephanie sass” 1d. 1 159.

responsive. Plaintiff’s Responsive SMF 140. The paragraph is deemed admitted.

14



The plaintiff also dlegesthat either Thibeault or Klein-Golden retdiated againgt her by scheduling
aninterview a atimewhen she knew that the plaintiff would bein the morning Juvenile Divison mesting, S0
that the plaintiff would be “pulled” from the divison meeting in front of her colleagues. 1d. § 158.

The plaintiff resigned on July 17, 2002. Plaintiff’s SMF §179.°

[11. Discussion

Thecomplant inthisaction dlegesviolation of 42 U.S.C. § 2000e-2, sometimesreferredtoasTitle
VIl, andtheMane Human RightsAct, 5M.R.SA. 84572, by sexud discrimination cregting ahostilework
environment and causing a congructive discharge and by retdiation for making an adminigrative clam of
discrimination based on sex. Complaint and Demand for Jury Trid (Docket No. 1) 1157-79. Countsl,
Il and V invoke the federal statute; Counts I, 1V and VI invoke the state statute.

Thedefendant states, correctly, see Paquin v. MBNA Mktg. Sys., Inc., 233 F.Supp.2d 58,64 (D.
Me. 2002), tha the andyss of the plantiff’s clams under the federa and Sate Satutes is the same,
Defendant’ sMotion for Summary Judgment, etc. (“Motion”) (Docket No. 24) at 9-10. Theplantiff does
not address this point, but her memorandum of law makes no digtinction between her federd and state
clams. Fantiff’sOppogtion to Defendant’ sMotion for Summary Judgment, etc. (* Oppodtion”) (Docket
No. 36).

A. Hogtile Environment (Counts| and I1)

In order to prevail on her clams of hogtile environment sexud harassment, the plaintiff must prove

thet (i) sheisamember of aprotected class, (ii) she was subjected to unwelcome sexua harassment, (jii)

the harassment was based on sex, (iv) the harassment was sufficiently severe or pervasive asto dter the

° The defendant made no response to this paragraph of the plaintiff’ s statement of material facts. Rather than deeming the
(continued on next page)
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conditions of her employment and create an abusivework environment, (v) the objectionable conduct was
both objectively and subjectively offensve, such that areasonable person would find it hostile and abusive
and the plaintiff in fact did perceive it to be s0, and (vi) some basis for employer ligbility has been
established. O’ Rourkev. City of Providence, 235 F.3d 713, 728 (1st Cir. 2001). Thedefendant chooses
to chdlenge only the find dement in its motion for summary judgment. Mation &t 10.

An employer isliable for sexua harassment committed by its employeesif the harasser isadirect
supervisor of the plaintiff, i.e., vicariouslidbility, or, as to non-supervisory employess, if the harassment is
causaly connected to some negligence on the employer’ s part, to wit, if the employer knew or should have
known of the harassment and failed totake prompt actionto stopit. Noviello v. City of Boston, 398 F.3d
76, 94-95 (1st Cir. 2005). The defendant contends that neither Baither nor Dassctti were supervisory
employees. Motion at 11-13. The plaintiff responds that the harassment was conducted not only by
Baither and Dassatti but dso by Anderson, Thibeault, Dahms and Klein-Golden. Opposition at 3-7.
However, she offers no reason why Baither should be considered her supervisor, falling to discussthisissue
a dl. 1d. | therefore will not consder Baither further as a possible source of vicarious liaility for the
defendant on the hostile environment claims.

The defendant in its reply contends that the plaintiff may not rely on any dleged harassment by
Anderson, Thibeault, Dahms or Klein-Golden with respect to these counts because she testified a her
deposition “that nobody harassed her other than” Dassatti and Baither. Defendant’ sReply Memorandumin
Support of Motion for Summary Judgment (“Reply”) (Docket No. 46) at 1-2. The plantiff denied the

paragraph in the defendant’ s statement of material facts that asserted the she “does not allege that anyone

remainder of the paragraph admitted, however, | do not consider it because it statesalegal conclusion.
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other than Dassatti or Baither sexualy harassed her.” Defendart’ sSMF 9] 108; Plaintiff’ sResponsve SMF
11 108. However, theplaintiff did testify that she doesnot dlegethat anyone other than Baither and Dasstti
sexudly harassed her. Deposition of Carol Davis(* Plantiff’sDep.”) (Docket No. 30) at 210. Moreover,
the citations to her depogtion testimony in support of the plaintiff’s deniad of this paragraph of the
defendant’ s statement of materia facts do not support adenid. Seeid. at 219-20, 272-73, 315-17, 331.
Contrary to the defendant’s argument, Reply a 2, the plaintiff is not now attempting to contradict her
depogtion testimony with a subsequent sworn statement, a tactic that is essentidly foreclosed by
Colantuoni v. Alfred Calcagni & Sons, Inc., 44 F.3d 1, 4-5 (1st Cir. 1994), asmuch as sheisatempting
to persuade the court that her responseto other questions during the deposition somehow contradicted her
clear response to the question whether she dleged that anyone other than Dassaiti or Baither sexudly
harassed her. | am not persuaded. The plaintiff’s clear deposition testimony governs here.
Theremaining question, therefore, iswhether thereisadigputed issue of fact asto Dassaiti’ salleged
datus as the plaintiff’ s direct supervisor. Asthe parties have noted, the circuit courtsdo not agree onthe
aopropriate definition of thisterm. Oppostion & 4-5 & nn. 2-4; Reply at 224 & n.2. In the Seventh
Circuit, to be asupervisor for purposes of Title VI ligbility for hostile environment sexud harassment, an
individua must have the authority to hire, fire, demote, promote, transfer and/or discipline the plaintiff, in
some combination. Hall v. Bodine Elec. Co., 276 F.3d 345, 355 (7th Cir. 2002) (citing Parkinsv. Civil
Constructorsof I11., Inc., 163 F.3d 1027, 1034 (7th Cir. 1998)); see also Joensv. John Morrell & Co.,
354 F.3d 938, 940-41 (8th Cir. 2004); Mikels v. City of Durham, 183 F.3d 323, 334 (4th Cir. 1999).
An individud with the authority to direct the plaintiff’s work operations, to have input into the plantiff’s
performance eva uations and respong bility for training the plaintiff and other employeesisnat, without more,

a supervisor for this purpose. Bodine, 276 F.3d at 355. “An individud is not a supervisor unless he
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possesses the authority todirectly affect thetermsand conditions of avictim’ semployment.” 1d. (emphess
inorigind). Overseaeing aspects of the plaintiff’sjob performance is not enough. 1d.; see also Rhodesv.
[llinois Dep't of Transp., 359 F.3d 498, 506 (7th Cir. 2004). The Second Circuit has rejected this
definition as too narrow. Mack v. Otis Elevator Co., 326 F.3d 116, 126 (2d Cir. 2003). That court
holdsthat anindividua who has and exercisesthe authority to make and overseethe daily work assgnments
of the plantiff is a supervisor for purposes of establishing an employer’'s ligbility for hostile work
environment sexual harassment. Id. at 127. Seealso Hirschfeld v. New Mexico CorrectionsDep't, 916
F.2d 572, 579 (10th Cir. 1990) (adopting Section 219(2)(d) of Restatement (Second) of Agency for this
purpose; imputing employee' s sexud harassment to employer when authority delegated to employee by
employer empowersthe employeesoto act). A didrict court cited by the plaintiff takesthisexpanson even
further; it holds thet liability will atach to the employer of the harasser who has ‘limited actud authority to
monitor co-employees’ when “the victim reasonably believed that the harasser possessed supervisory
powers.” Dinkins v. Charoen Pokphand USA, Inc., 133 F.Supp.2d 1254, 1266 (M.D. Ala. 2001)
(noting that claims based on gpparent authority are “unusud”).

In thisregard, the First Circuit “agreg[s] with the Seventh Circuit that the essence of supervisory
datus is the authority to affect the terms and conditions of the victim'semployment,” citing Parkins, 163
F.3d at 1034. Noviellov. City of Boston, 398 F.3d 76, 95-96 (1st Cir. 2005). “Without somemodicum
of [the] authority [to hire, fire, demote, promote, transfer or discipline an employee], a harasser cannot
qualify asasupervisor for purposes of imputing vicariousliability totheemployerinaTitle VIl case” 1d. a
96. The Firgt Circuit requires actud authority. 1d. The plantiff must present evidence that the dleged
harasser “had the power to terminate, discipline, or otherwise affect the terms and conditions of her

employment.” Id. Noviello makes clear that the plaintiff's belief that Dassatti had the necessary
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Supervisory powersover her, however reasonable, isnot the determining factor. Itscitationwith gpprova
of the Seventh Circuit's case law in this area strongly suggests, dong with its discusson of the applicable
standard, that the more restrictive Seventh Circuit definition should be applied in this circuit.™

The defendant contends that Dassztti had no “authority whatsoever with respect to the Plaintiff’s
employment circumstances.” Motion at 12. The plaintiff disagrees, relying on paragraph 3 of her response
to the defendant’ sstatement of materia facts. Oppositionat 6. Paragraph 3 of the defendant’ s statement
of materid facts provides:

Stephan [9¢] Dassatti has served asan Assgtant Didtrict Attorney inthe Juvenile
Divison in the Cumberland County Didrict Attorney’s Office from August 5,
1991, to the present. He is a hon-supervisory employee of the State of Maine.

Defendant’ sSMF 3. The gatement issupported by thecitation given. Anderson Aff. 11116, 25-32. The
plaintiff’s response to that paragraph, a purported qualification, provides:

Dassatti had supervisory authority over Plaintiff. He assgned her work, and had
input into her annua reviews. Plaintiff’sjob wasto provide support to Dassti,
at hisdirection. In addition, Dassatti routindy told Plaintiff that he was her boss,
and he would reprimand and even pretend to fire her. Chrigtine Thibeault dso
informed Plantiff that Dassatti was her supervisor. When Thibeault was in the
Bridgton Didgtrict Court, the Bath Didtrict Court, or out of the office for any other
reason, Plaintiff was left under Dassatti’ s sole supervison. Plaintiff wasaso left
under Dassatti’ s supervison when Thibeault was on vacation, out sick, or in
court. Plantiff wasunder Dassaiti’ s supervison more often then [Sic] Thibeeult's.
DavisDec., 11 3-6. Dassatti acknowledged that he could assign work to steff,
such as Plantiff, and that if he requested that a staff member be fired, Thibeault
and Anderson probably would investigate his complaint and act upon it.
Dassatti Depo. at 17-18, 20. Dassatti so acknowledged that he had daly

 The plaintiff contends that the First Circuit “did not choose between the two tests” in Noviell o, diting footnote 5 of thet
opinion. Opposition at 5. To the contrary, the body of that opinion makes clear that the First Circuit agrees with the
Seventh Circuit test; footnote 5 merely observesthat evenif the First Circuit were to adopt the Second Circuit test, the
outcome in Noviello would have been the same. 398 F.3d at 96 n.5.

" Thisis aninappropriate method of supporting a party’ s opposition to amotion for summary judgment. Responsesto
the moving party’s statement of material facts may only admit, deny or qualify that statement. When the nonmoving
party wishes to rely on additional facts in support of her opposition, those facts should be presented in a separate
statement of additional facts to which the moving party has an opportunity to respond.
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contact with Plaintiff, except on rare occasions, and that it was not uncommon for

them to be a one together at work. Dassatti Depo. at 32-33. Dassatti’ s power

to affect Plaintiff’s employment can be seen in her firgt, probationary evauation

from June 2000, in which he contributed many negative comments to which she

had to respond and improve her performance in order to maintain her postion.

Davis Dec., 1 5.
Plaintiff’s Responsve SMF ] 3 (emphasisin origind). If this response were properly before the court, |
would ded with it in the following manner. The ninth and tenth sentences above, citing to Dasstti’s
deposition, do not assert factsthat are relevant to the First Circuit test, with the exception of the assertions
that Thibeault and Anderson would investigate arequest by Dassatti that a staff member befired, and that
they would be the onesto act on the request, assertionsthat support the defendant’ s position under the First
Circuit test. The defendant objects to this response “ on the basis that the assertions regarding Dassatti’ s
aleged input into Plaintiff’ sannud reviewsand * power to effect [Sic] Plaintiff’ semployment’ lack foundation
and appear to be based on speculation. The documentsreferred to do not support thefactual assertions.”
Defendant’ sObjection at 2, § 3. However, each of theremaining sentencesin paragraph 3 of the plaintiff’s
responsive satement of materia factsis supported by the cited paragraph of her affidavit. Plaintiff’s Ded.
11 3-6. | agreethat she has not made the necessary showing of afoundation for her assertion in paragraph
5 of her afidavit, worded somewhat differently from the last sentence of paragraph 3 of her responsive
gtatement, for which it is cited as the sole support, that “[i]f | had not responded to these comments [by
Dassatti on the plaintiff’ s probationary eva uation] and improved my performancein Dassatti’ seyes | would

have lost my job immediately.” 1d. 5. She has made no attempt to show how she could have known that

she would have “logt [her] job” under those circumstances.
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In any event, the remaining sentences of the paragraph at issue do not meet the requirements of the
Firg Circuit test. Thefirg sentence merely satesalega conclusion; it serves no purposein the absence of
supported factua alegations that could lead a reasonable factfinder to that concluson.
The second and third sentences are relevant to the Second Circuit Mack test that wasrejected by the First
Circuit and do not provide evidence relevant to the Noviello requirement of actua authority. The fourth
sentence describes one action by Dassetti, telling the plantiff that hewas her “boss,” that might be congtrued
asevidence of gpparent authority, but that isnot sufficient under the First Circuit test. Theremainder of that
sentence, assarting that Dassatti would “reprimand” the plaintiff and “pretend” to fire her, do not provide
evidence of the actua power to terminate, discipline™ or otherwise affect the terms and conditions of the
plantiff's employment. The fifth sentence of the paragraph is rdlevant only to a sandard that includes
gpparent authority. The sixth through eighth sentences do not tend to establish that Dasstti had actud
authority over the terms of the plaintiff’s employment.  There are times when any supervisor will be
physicaly absent from the workplace; that asence does not by itsdlf transform another employeeinto a
supervisor. It isactud authority that governs, and none of these sentences provide any evidence of that.

Because | conclude that the plaintiff has not offered evidence that would alow a reasonable
factfinder to conclude that Dassatti was her supervisor for purposes of her sexud harassment hostile
environment claim, it is not necessary to congder the parties arguments with respect to the affirmative

defense to vicarious liahility created by Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998).

2 An oral reprimand which, for all that appearsin the summary judgment record, is communicated to no onecther thanthe
plaintiff is not the equivalent of discipline for purposes of the First Circuit test. In addition, the defendant has submitted
uncontroverted evidence that Dassatti did not “have the ability to reprimand or otherwise discipline any employee
working in the Cumberland County District Attorney’s Office.” Anderson Aff. §31.
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The plantiff arguesin the dternative that the defendant may be held lidblefor thedlegedly harassng
actions of Baither and Dassetti because it knew or should have known about those actions, Opposition at
17-19, a position disputed by the defendant, Motion at 14-16, Reply at 9-11. The defendant does not
argue here that the actions did not congtitute sexua harassment or that they did not create a hostile work
environment; itsargument islimited to the assertion that theplaintiff cannot show thet it knew or should have
known of the actions in question before May 16, 2002, after which it acted promptly to remedy the
harassment. Motionat 14-16. To establish employer ligaility for the harassng actions of anonsupervisory
co-employee of theplaintiff, the plaintiff must demongtrate that the employer knew or should have known of
the aleged sexud harassment and failed to implement prompt and appropriate action. Crowley v. L.L.
Bean, Inc., 303 F.3d 387, 401 (1st Cir. 2002); O’ Rourke, 235 F.3d at 736.

The plantiff offers the following description of the evidence that she contends provided the
defendant with notice of Baither and Dassatti’ s harassment before May 16, 2002.

Haintiff twice complained to Thibeault about comments being mede in the

workplace that she found offensive, and twice her concernswere brushed aside.

Hantiff dso complained to Dassaiti about her discomfort during the pin-up

caendar incident, but her concerns again were ignored. In addition, severd of

Faintiff’s coworkers— including each and every one of the attorneyswhom she

supported as the office trial assstant — witnessed incidents of harassmernt,

ranging from offensive comments by Baither to physicd assault by Dassti.
Opposition at 18. She dso assertsthat she complained to Thibeault about thefrog e-mall that shereceived
intherdevant time period. Id. at 12.* Sincethe plaintiff has not established that Dassatti was asupervisor,

her report to him about the calendar cannot be included in any andyss of the question whether the

defendant knew or should have known about the harassment before May 16, 2002. Remaining for

3 The plaintiff again relies on her purported qualification responses to paragraphs of the defendant’s statement of
(continued on next page)
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condderation are Baither’ s dleged comment to the plaintiff, made at least twice and perhaps as many as
four times, that she should not “get her panties dl excited,” Defendant's SMF 1Y 96-97, Rantiff’s
Responsive SMF 11196-97; thee-mail Sating Y ou have just been humped by afrog’ and“Y ou areasexy
bitch,” which came from within the office but from an unknown individud, id. 11 109- 10; and the dlaim that
Thibeault, when Dassditi “hollered” at the plaintiff, commanding her to do acoin trick, shut her office door,
id. 189." Theseincidents, taken together, are not sufficient to allow a reasonable factfinder to conclude
that the sexua harassment of which the plaintiff complains was so severe or pervasive that the defendant
should have known about it, nor that remedia action wasrequired based on what the defendant did know,
before May 16, 2002. Compare Morrisonv. Carleton Woolen Mills, Inc., 108 F.3d 429, 437-38 (1t
Cir. 1997) (describing severe and pervasive harassment).

The defendant apparently admits, at least for the purpose of its summary judgment motion, that it
did have sufficient notice after May 16, 2002 to trigger its duty to act. Motion at 16-18. The plantiff
characterizes the defendant’ s actions after that date asa” shaminvestigation” that “placed an officid samp
on further harassment.” Oppostion a 19. However, the plantiff does not provide evidence of further
harassment. Rather, she presents evidence of retdiation in response to her complaints. The defendant
describes an investigation and resulting ingtructionsto Baither and Dassatti that might be sufficient, Motion at
16-18, if the plaintiff had not presented evidence in support of her dlegation that the investigation wasmere

window-dressing. But she did provide such evidence. See Plaintiff’ sResponsve SMF 11128-31, 133-

material factsto support her argument rather than presenting the new factsin a separate statement. Opposition at 12-13,
Plaintiff’s Responsive SMF 1181, 83, 89, 94, 97-98, 110-11.

" The rest of the specific incidents to which the plaintiff appears to be referring are set forth at pages 12-13 of her
memorandum of law. She offers no evidence that she reported these incidents to Thibeault or any other supervisory
employee or that any supervisory employee witnessed theincidents. Plaintiff’s Responsive SMF 1181, 83, 89, 94, 98. She
offers no evidence that the employeesidentified as having witnessed these incidents were supervisory employees. Id.
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34. The defendant does not respond to the plaintiff’s characterization of the investigation itsdlf asfaling
bel ow the standard of prompt and appropriate action. Given the benefit of the summary judgment sandard
requiring that al reasonable inferences be drawn from the facts in the nonmoving party’s favor, | cannot
conclude as a matter of law that the defendant’ s response after May 16, 2002 was sufficient to protect it
from the hodtile environment clam. Accordingly, asto that limited issue only, summary judgment should be
denied.

B. Retaliation (Countslll & 1V)

These countsdlegethat the defendant retdiated againg the plaintiff for making complaintsunder the
applicable state and federd statutes. Complaint Y1 65-71. Thefedera and state-law clamsin thisregard
areinterpreted using the same andyticd framework. Martin v. Inhabitants of the City of Biddeford, 261
F.Supp.2d 34, 37 (D. Me. 2003).

To sudan a dam of retdiation, plantiffs must produc[e] evidence on three
points. (1) they engaged in protected conduct under Title VII; (2) they

experienced an adverse employment action; and (3) acausa connection exists
between the protected conduct and the adverse action.

* * %

To be adverse, an action must materialy change the conditions of plaintiffs

employ. Materid changes include demotions, disadvantageous transfers or

assgnments, refusas to promote, unwarranted negative job evauations, and

toleration of harassment by other employees.
Guv. Boston Police Dep’t, 312 F.3d 6, 13-14 (1<t Cir. 2002) (citationsand internd punctuation omitted).
“Whether an employment action is ‘adverse — and therefore actionable under Title VII — isgauged by
an objective standard.” Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 23 (1st Cir. 2002).

For purposes of its motion, the defendant concedes that the plaintiff engaged in protected conduct

when she complained of dleged sexud harassment and that the acts which she contends condtitute

retaiation occurred as aresult of the protected conduct. Motion at 23-24. It arguesonly that the plaintiff
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cannot demondtrate that she suffered adverse employment action asaresult of the protected conduct. Id. &
24. Theplantiff identifiesthefollowing as adverse employment actionsresulting from her protected activity:
denia of theright to use sick time,™ requiring her to see an EAP counsdlor, requiring her to consult an EAP
counselor before making any additiond complaints of harassment and congructive discharge. Opposition at
28. Theplantiff dso spends severd pages discussing a hostile work environment asa“retdiatory adverse
employment action,” id. at 24-28, and must therefore have intended to clam that such an adverse
employment action occurred in this case.

The plaintiff cites no authority for her contention that requiring an employee to attend counsdling
provided by the employer or requiring that employee to consult such a counsdor before making new
complaints about adleged harassment congtitutes an adverse employment action, and | am aware of none.
Neither requirement appears to me to fit within the First Circuit’s definition of an adverse employment
action, that is, onethat materialy changesthe conditionsof the plaintiff’ semployment. | accordingly will not
condder them further. Denid of theright to usesck timefor aparticular purpose, dthough smilarly without
citation of supporting authority by the plaintiff, presentsacloser question. Thiscould be seen asa*change
in...benefits” Martin, 261 F.Supp.2d at 38. Thedefendant doesnot discussthisallegation separately; it
merely ligsit asan dlegation and then contends that “ [t]he actionsidentified by the Plaintiff in support of her

retdiation clam fail, as a matter of law, to riseto the level of tangible employment action.” Motion at 22,

' Specifically, the plaintiff contendsin her response to paragraph 160 of the defendant’ s statement of material facts that
she “was told she no longer could use sick time to address work-related stress, since the events she claimed caused her
stress had not really happened.” Plaintiff’s Responsive SMF §160. The defendant objects to this response “on the basis
that the denial and additional factual averments are not supported by the record reference provided.” Defendant’s
Objection 1 160. Paragraph 151 of the defendant’ s statement of material facts provides: “Plaintiff alleges that Dahms
retaliated against her by telling her that she could no longer use sick time for anything related to work-related stress,”
Defendant’s SMF 1 151, and the plaintiff responded with an admission, Plaintiff’s Responsive SMF { 151. Thus the
defendant can only be objecting to the phrase “since the events she claimed caused her stress had not really happened..”
None of the pages of the plaintiff’s deposition cited in support of her response to paragraph 160 of the defendant’s
(continued on next page)
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25-26. Applying the summary-judgment standard to this alegation, | cannot conclude that a reasonable
factfinder could not determinethat this limitation in the plantiff’ suse of her Sck-time benefit wasan adverse
employment action. This conclusion makesit unnecessary to addressthe plaintiff’ sargumentsthat a post-
complaint hostileworking environment roseto thelevel of an adverseemployment action. | will addressthe

plaintiff’s dlegations of congructive discharge in the following section of this recommended decison.

statement of material facts supports that portion of her response to paragraph 160. It will therefore be disregarded.
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C. Congructive Discharge (CountsV and VI)
The defendant contendsthat it isentitled to summary judgment on theplaintiff’ sclamsthat shewas
congructively discharged becausethereis no evidence that areasonable person would have been unableto
endure the working conditions described by the plaintiff. Motion at 27.%°

For an atmosphere of sexua harassment or hodlility to be actionable, we
reiterate, . . . the offending behavior must be sufficiently severe or pervasive to
dter the conditions of the victim’s employment and creete an abusive working
environment. A hodtile-environment condructive discharge clam entals
something more: A plaintiff who advances such a compound clam must show
working conditions so intolerable that a reasonable person would have felt
compelled to resgn.

Pennsylvania State Police v. Suders, 542 U.S. 129, |, 124 S.Ct. 2342, 2354 (2004) (citation and
internd quotation marks omitted). “The standard is an objective one; it cannot be triggered soldly by the
employee' s subjective beliefs, no matter how sncerely held.” Marrero, 304 F.3d at 28 (citation and
interna quotation marks omitted).

The plaintiff describes the actions which she contends compelled her to resign asfollows:

Each and every time Pantiff reported the sexua harassment she was
experiencing, she faced ridicule. Her complaints were brushed off by her
supervisors. When she findly could not bear the harassment any longer and
made aforma complaint, she was cdled “delusond” by the Didrict Attorney
hersdlf. Shewas shunned by her supervisorsand co-workerson her supervisors
indructions, wastold that she could not digtinguish truth from fiction, was denied
theuse of her sck timeto addressworkplace stress, and was required to consult
acounsdaor before making any additiona harassment complaints.

Faintiff was harassed by her supervising attorney, who abused hisauthority over
her. Thisharassment waswitnessed by other Assstant Digtrict Attorneys, to that
point that one attorney commented that Dassatti gppeared to be intimidating

'8 The defendant also arguesthat it cannot be liable for constructive discharge because it cannot be vicariously liablefor
the hostile work environment alleged in Counts | and Il of the complaint. Motion at 26-27. Because | have concluded that
disputed material facts remain as to a narrowly-drawn portion of the plaintiff’s claim of ahostile work environment, | do
not separately address this argument.
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FMantiff. Attorneys heard Bather comment that he had seen Plaintiff in her
panties, drinking and smoking abong, and an attorney heard Dassatti comment
that he was bicycling past Plantiff’s house so often that he asked Dassatti
whether he was saking her.

Fromthevery day that Plaintiff made her [moreforma] complaint, her supervisor
felt put out by it, complaining to Plaintiff that she didn’t have three hoursaday to
spend on the issues she raised.

When the investigation concluded, DA Anderson told Plaintiff that she was
delusona, and that she coudn’t distinguish redity from fiction. Anderson dso
told Plaintiff that she should “ get with the program” while shrugging off one of the
comments Baither had made about Plaintiff’ s panties with an offhand “ so what.”
Faintiff was told that she no longer could use her ample supply of unused sick
time to deal with stress and emotiond distress she was experiencing, because
there was no reason for her to be feding stress or distress. Thibeault instructed
al employeesin the DA’ s Office not to interact with Plaintiff other thanto assgn
her work or to receive work product from her. Following these ingtructions,
Maintiff’s co-workers ostracized her.

It wasin thisatmosphere that plaintiff somehow found the courageto mekea
second complaint when Baither — in retdiation for Plaintiff’ s first complaint—
knowingly made an offensve comment in front of Plaintiff and Dassatti. Although
Baither admitted he may have made the comment Plaintiff complained of, the
employees Defendant assgned to investigate the matter asked Baither why he
thought Plaintiff might belying. Asadirect result of Plaintiff’ s second complaint,
Andersoninformed her that shewasrequired to seeacounsdor asacondition of
employment. Anderson aso denied Plaintiff the protection supposedly provided
by the DA’ s Office anti- harassment policy, requiring Plaintiff to see acounseor
prior to making any additional complaints about her working environment.

Oppostion at 20-22 (citations omitted). Stripped of its rhetorical fourishes and factual assertions

unsupported by factua information provided by the plaintiff,*’ this presentation falls short of the Suders

17 Specifically, the summary judgment record contains no support for the factual assertionsthat Baither’s“ stick abug”
remark was made “in retaliation for Plaintiff’ s first complaint,” see Defendant’s SMF  104; Plaintiff’s Responsive SMF
11104, that the plaintiff had “ample” sick leave time available or that she was told that she could not use that sick leave

time “ because there was no reason for her to be feeling stress or distress.”
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Many of theincidents reported by the plaintiff do not appear to be based on sex. The Firg Circuit
has recently been lessthan clear in di cta on the question whether, in the context of acongructive-discharge
hodtile-environment daim, dl of the conduct at issue must be sexualy based. Compare Lee-Crespo v.
Schering-Plough Del Caribe Inc., 354 F.3d 34, 45 (1st Cir. 2003) (“Not dl of plaintiff’sevidence could
betaken asevidence of sexud harassment.”), with Marrero, 304 F.3d at 20 (where harassing conduct, not
specificaly sexud in nature, underminesability to do job, it should be consdered dong with overtly sexudly
abusve conduct in assessing hogtile work environment claim). Condgdering dl of theincidentsto which the
argument quoted above refers, regardiess of their sexua content or basis, | conclude that no reasonable
factfinder could conclude that a reasonable person in the plaintiff’s position would have felt compelled to
resgn. Theplantiff doesnot set forth the* constant attentions of alascivious’ co-worker found sufficdentin
Marrero, 304 F.3d at 19; the factua alegations presented by the plantiff may demongtrate working
conditions that apparently were subjectively intolerable but which objectively are a most * unpleasant and
tinged with discriminatory acts,” not enough to create an objectively intolerable atmosphere, see Tidwell v.
Meyer’s Bakeries, Inc., 93 F.3d 490, 497 (8th Cir, 1996). Seeking relief whilestayingonthejobis“the
rule save in exceptiond cases” Lee-Crespo, 354 F.3d at 45 (quoting Reed v. MBNA Mktg. Sys,, Inc.,
333 F.3d 27, 33 (1st Cir. 2003). The plantiff has not provided evidence that would dlow areasonable
factfinder to determine that hersis an exceptiona case. The defendant is entitled to summary judgment on
CountsV and VI.

V. Conclusion

For theforegoing reasons, | recommend that the defendant’ smotionbe GRANTED asto Counts

V and VI and those portionsof Counts| and |1 that are based on alegations other than those supporting a

clam tha the defendant knew or should have known of sexudly harassng actions by itsnonsupervisory
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employees that created a hostile work environment for the plaintiff and falled to take prompt and
appropriate remedid action, and otherwise DENIED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 16th day of June, 2005.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge

Plaintiff

CAROL DAVIS represented by RICHARD L. O'MEARA
MURRAY, PLUMB & MURRAY
PO BOX 9785
PORTLAND, ME 04101-5085
773-5651
Email: romeara@mpmlaw.com

BARBARA L. GOODWIN
MURRAY, PLUMB & MURRAY
PO BOX 9785

PORTLAND, ME 04101-5085
207-773-5651

Email: bgoodwin@mpmlaw.com

V.
Defendant
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CUMBERLAND, COUNTY OF represented by PETER T. MARCHES
WHEELER & AREY, PA.
27 TEMPLE STREET
P. 0. BOX 376
WATERVILLE, ME 04901
873-7771

Email: pbear @whederlegd.com
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