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REPORT AND RECOMMENDED DECISION?

The plaintiff in this Socid Security Disability (“SSD”) and Supplemental Security Income (“SSI™)
appeal contends that the adminigtrative law judge faled to comply with 20 C.F.R. § 404.1527(d)(2) in
evauating the opinion of Stephen J. Kirsch, M.D., atreating physician. | recommend that the court affirm
the commissioner’ s decison.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrative law judge found, in relevant part, that the plaintiff was insured for purposes of SSD only

through September 30, 2002, Finding 1, Record at 24; that he suffered from the severe impairments of

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on June 2, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set
forth at oral argument their respective positions with citationsto relevant statutes, regulations, case authority and page
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disorders of the back, attention deficit hyperactivity disorder (ADHD) and a history of acohol and drug
abuse, id. a 14 & Finding 3, id. a 24; that his ADHD, when considered in combination with his acohol
and drug use, equaled the criteria set forth in sections 12.02 and 12.09 of Appendix 1 to Subpart P, 20
C.FR. Pat 404 (the “Ligtings’), Finding 4, id. a 24; tha the plaintiff’s statements concerning his
imparmentsand their impact on hisahility to work when clean and sober were not entirely credible, Finding
5, id.; that when abgtinent from acohol and drug abuse, the plaintiff retained theresidua functiona capacity
to perform work at the medium exertiond level of asmple, repetitive, routine nature that did not involve
interaction with the public, required only occasiond interaction with co-workersand allowed abresk every
two hours, Finding 6, id.; that he was unable to perform any of his past relevant work, Finding 8, id.; that,
given hisage (22, a“younger individua™), education (high school or equivalent), lack of transferable skills
and resdud functiond capacity exclusive of limitations semming from his drug and acohol ause, there
exiged in the nationd economy sgnificant numbers of jobs which the plaintiff could perform, including
flagger, janitor/cleaner, and parking lot attendant, id. at 20 & Findings 9-12, id.; and thet the plantiff’'s
acohol and drug abusewas acontributing factor materid to thefinding of disability, making himindigiblefor
benefits, Finding 13, id. at 25. The Apped's Council declined to review the decison, id. at 6-8, making it
the final determination of the commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuis v. Secretary of
Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissone’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of

Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be

references to the administrative record.



supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigtrative law judge reached Step 5 of the sequentia evauation process, a which segethe
burden of proof shifts to the commissioner to show that a claimant can perform work other than his past
relevant work. 20 C.F.R. §8 404.1520(f), 416.920(f); Bowen . Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capecity to perform such other work. Rosado v. Secretary of
Health & Human Servs,, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

On March 29, 1996 Congress enacted Pub. L. No. 104-121, diminating drug or alcohol addiction
asabadsfor obtaining disability benefits. See Historical and Statutory Notesto 42 U.S.C. 88423, 1382c;
Jonesv. Apfel, 997 F. Supp. 1085, 1093 (N.D. Ind. 1997). Under thenew provision, “Anindividua shal
not be considered to be disabled for purposes of this subchapter if acoholism or drug addiction would (but
for this subparagraph) be a wntributing factor materid to the Commissioner’s determination that the
individual isdisabled.” 42 U.S.C. §8 423(d)(2)(C), 1382¢(a)(3)(J).

Applicable Socid Security regulations provide that:

(1) Thekey factor wewill examinein determining whether drug addiction or dcoholismisa

contributing factor materid to the determination of disability iswhether we would il find

you disabled if you stopped using drugs or acohal.

(2 In making this determination, we will evauate which of your current physica and

menta limitations, upon whichwe based our current disability determination, would remain

if you stopped usng drugs or acohol and then determine whether any or dl of your
remaning limitations would be disabling.



(1) If we determine that your remaining limitationswould not be disabling, wewill find that

your drug addiction or acoholism is a contributing factor materid to the determination of

disability.

(i) If we determine that your remaining limitations are dissbling, you are disabled

independent of your drug addiction or acoholism and wewill find that your drug addiction

or dooholism is not a contributing factor materid to the determination of disability.

20 C.F.R. 88 404.1535(b), 416.935(b). A claimant bears the burden of proving that drug or acohal
addictionisnot acontributing factor materia to hisdisability. Brownv. Apfel, 192 F.3d 492, 498 (5th Cir.
1999); accord Mittlestedt v. Apfel, 204 F.3d 847, 852 (8th Cir. 2000).

The plaintiff does not discuss his claim for SSD separately, but the medica evidence on which he
relies is dl dated before September 30, 2002, the date last insured for purposes of SSD. Paintiff's
Itemized Statement of Errors (“Itemized Statement”) (Docket No.5) at 3-7. My andyssthereforemakes
no digtinction between SSD and SSI. The plaintiff does not chdlenge the administrative law judge's
conclusions with respect to acohol and drug abuse.  Accordingly, itisonly theadminigrativelaw judge' s
decison a Step 5, that “exclusive of the limitations ssemming from hisacohol and drug abuse,” Record at
24, there were three jobs that the plaintiff could perform.

The plaintiff contends that the opinion of Dr. Kirsch, who saw him deven times over athree-year
period, “ could have certainly” been given controlling weight under 20 C.F.R. 8 404.1527(d)(2) and should
have at least been given specid sgnificance. Itemized Statement at 8. Controlling weight is given to a
tregting physician’s opinion only when that opinion “on the issug(s) of the nature and severity of your
imparment(s) iswell- supported by medicaly acceptableclinical and |aboratory diagnostic techniquesandis
not incong stent with the other substantia evidence in your case record.” 20 C.F.R. 88 404.1527(d)(2),

416.927(d)(2). The adminidrative law judge found thet Dr. Kirsch's



assessments are not cond stent with objective findings in the medical records or

with his own medica records. His own records fail to reved the type of

sgnificant clinical and laboratory abnormadlities onewould expect if the claimant

werein fact disabled.
Record at 21. Specificdly, the adminigrative law judge found Dr. Kirsch's physical assessment to be
incong stent with hisoffice note of July 10, 2002 and rejected his mental assessment because Dr. Kirschisa
family practice physician rather than amenta health professona and because it was inconsstent with the
medica evidenceand theplaintiff’ sowntestimony. Record a 18. Thisissufficient reeson to dedlineto give
Dr. Kirsch’ sopinion contralling weight. In addition, as set forth below, the opinionsof Dr. Kirschonwhich
the plaintiff apparently relies are inconsstent with other medica evidence of record, so that the
adminigrativelaw judge sreection of those opinionsfindssubstantia support intherecord. Theapplicable
legal standard requires that the commissioner’ s decision be affirmed under such circumstances.

The plaintiff assertsthat remand is required because the adminigtrative law judge did not explicitly
discuss each of the criteriaset forthin 20 C.F.R. 8404.1527(d)(2)(i) and (ii) when evauating Dr. Kirsch's
opinions. ltemized Statement at 9-10. He contendsthat Socia Security Ruling 96-2prequiresthisleve of
detall aswell. 1d. However, that Ruling only requiresthat an adminigtrative law judge sdecision“ contain
specific reasonsfor the weight given to the tresting source’ smedical opinion, supported by the evidencein
the case record, and must be sufficiently specific to make clear to any subsequent reviewersthe weight the
adjudicator gave to the treating source’ s medica opinion and the reasonsfor that weight.” Socia Security

Ruling 96-2p, reprinted in West’ s Social Security Reporting Service Rulings (Supp. 2004) at 115. With

respect to Dr. Kirsch’'s statement in August 2001 that “1 think Casey is unable to hold down ajob dueto

2 At oral argument, counsel for the plaintiff retreated from this argument, stating that he “ doubted” that such specifidty is
required. Counsel continued to argue that the administrative law judge did not give good reasons for discounting Dr.
Kirsch's opinions.



his savere hyperactivity at this time” Record at 321, the only opinion on an issue reserved to the
commissioner cited by the plaintiff, [temized Statement at 6, the adminigtrativelaw judge’ s statement of his
reasonsfor giving “very littteweight” to al of Dr. Kirsch’' sassessments, Record at 21, issufficient. For the
assessments by Dr. Kirsch that did not address issues reserved to the commissioner, the plaintiff dtesno
authority other than the Ruling for his argument. My own research haslocated none. Evenif theplaintiff's
interpretation of the legal requirements were correct, in this case remanding for this purpose would be an
empty exercise. Thejobs on which the adminidrative law judge s conclusion is based are consistent with
the limitations expressed in Dr. Kirsch's opinions which are cited by the plaintiff.

The only opinions of Dr. Kirsch specified by the plaintiff, Itemized Statement a 7, that are
incong stent with the resdua functiond capacity determined by the administrative law judge, Record at 24,
arethefallowing: the plaintiff waslimited to carrying 10 poundsregularly with occasiond lifting to 25 pounds
(light exertiond levd); the plaintiff needed to interrupt Stting every thirty minutes; the plaintiff could only
stoop and knedl occasionally and reaching, pushing or pulling would cause back pain.® 1d. at 379-80. The
adminigrative law judge assgned the plaintiff to the medium exertional level (carrying up to 50 pounds
occasionaly and 25 pounds frequently; 20 C.F.R. 88 404.1567(c), 416.967(c)), requiring abreak every
two hours. Record a 24. He did not mention the limitations on stooping or knedling. Each of the jobs
which the vocationd expert tedtified would be availableto the plaintiff wasat the light exertiond leve,id. at
87-88, whichiscongstent with Dr. Kirsch' slifting limitations, 20 C.F.R. 8§ 404.1567(b), 416.927(b). The
vocationd expert testified that each of the jobs — flagger, janitor/cleaner and parking lot attendant —

would allow for bresksevery two hours. Record at 87. Neither theflagger nor thejanitor/cleaner position

® Dr. Kirsch’s observations regarding reaching, pushing or pulling may not reasonably be deemed to set limitations on
(continued on next page)



would require Sitting for more than ahaf hour a atime, and the parking | ot attendart positionwould dlow
ganding at least as frequently as every haf hour. None of the three jobs requires more than occasiond
stooping or kneding. See Dictionary of Occupational Titles(U. S. Dep't of Labor, 4thed. rev. 1991) 88§
323.687-014 (cleaner, housekeeping), 372.667-022 (flagger) and 915.473-010 (parking-lot attendant).
Even if the adminigtrative law judge erred in rgjecting Dr. Kirsch's opinions with respect to the plaintiff’s
physical limitations, therefore, the error was harmless.

With respect to menta limitations, the plaintiff specifiesthefollowing findingsfrom Dr. Kirsch: the
plantiff would be “[u]nable to meet competitive standards’ in the areas of (i) “[r]emember work-like
procedures,” (ii) “[m]antain attention for two hour segmert,” (iii) “[m]aintain regular attendance and be
punctud within customary, sudly drict tolerances” (iv) [sjJustain an ordinary routine without special
supervison,” (v) “[w]ork in coordination with or proximity to others without being unduly distracted,” (vi)
“[clompleteanorma workday and workweek without interruptionsfrom psychologicaly based symptoms,”
(vii) “[a]ccept ingtructions and respond appropriately to criticism from supervisors,” Record at 382; the
plantiff had “[n]o useful ability to function” in the area of “[g]et dong with co-workers or peers without
unduly distracting them or exhibiting behaviord extremes,” id.; and the plaintiff “findsit difficult to Say on
task and follow directions. Hisfalures makes[dc] anxiety worse” id. at 382-83. Theadminidrativelaw
judge noted that Dr. Kirsch wasnot amenta hedlth professiond; hewasafamily practice physician. 1d. at
18. Theplaintiff asserts, without citation to authority, that the diagnosis of hismenta impairment “waswell

founded” and therefore“the only issuewasthere ative saverity of the disorder’ ssymptoms, which areeasly

those actions.



obsarvable or discernable to atrained physician.” Itemized Statement at 9 n.20." This standard would
alow the opinion of agenerd practitioner to overridethat of aspecidistinamost every case, aresult that is
precluded by 20 C.F.R. §8§ 404.1527(d)(5).

The adminigrative law judge included two of these limitations in his resdua functiond capacity
assessment — work that requires only occasiond interaction with co-workers and alows a break every
two hours (consstent with limitations (i) and (v) above). Record at 24. With repect totheremaining listed
limitations, there is contradictory medical evidence in the record.  There are two Psychiatric Review
Technique Forms and two Mental Residua Functiona Capacity Assessments completed by state-agency
reviewers in the record. Both reviewers are psychologists holding doctorate degrees. 1d. at 299, 362.
David R. Houston, Ph.D., completed the forms on November 18, 2001. Id. at 299, 315. LewisF. Ledter,
Ph.D., completed the forms on May 20, 2002. 1d. at 362, 378. The hearing on the plaintiff’s claim was
held on April 2, 2003. 1d. & 30. Bothfindthat the plaintiff would have moderate difficultiesin maintaining
concentration, persstence or pace and in socid functioning. 1d. at 309, 372. Both found him not to be
limited in carrying out very short and Smple ingtructions and moderatdly limited in the ability to work in
coordination with or in proximity to other without being distracted by them. 1d. at 313, 376. Both found
him not to belimited in sustaining an ordinary routine without specia supervison and moderately limitedin
the ability to complete anorma workday and workweek without interruptions from psychologically based
symptoms and to perform at acond stent pace without an unreasonable number and length of rest periods.

Id. at 313-14, 376-77. Theadminidrativelaw judge was entitled to adopt the limitationsidentified by these

* At oral argument, counsel for the plaintiff asserted that ADHD, the mental impairment listed by the state-agency
reviewer, Record at 362 and diagnosed (as “ attention deficit disorder”) by Dr. Kirsch, id. at 383, 389, is“ one of the leest
psychiatric of the psychiatric illnesses,” making the specialization of the physician diagnosing it irrelevant. He offered no
authority in support of thisargument. In the absence of such authority, this court cannot adopt such a conclusion.



ecidigtsingtead of thelimitationslisted by the plaintiff’ sfamily practitioner. The adminigrativelaw judge
directed the vocationd expert to consder Dr. Lester’ slimitationsin responding to hishypothetical question,
id. at 82-83, and hisfindingsexplicitly includethree of Dr. Lester’ slimitations, id. & 24. Theadminidrative
law judge did not et in giving less weight to Dr. Kirsch's opinions concerning the plaintiff’s menta
limitations than he did to those of Dr. Ledter.
Inafootnote, the plaintiff’ s statement of errors gppearsto suggest that the adminitrative law judge

should have consulted amedica expert at the hearing and wrongly attempted to interpret raw medica data

Itemized Statement a 9 n.20. At ord argument, counsd for the plaintiff contended that the adminidrative
law judge was interpreting raw medical data in a forbidden way when he made the statement that Dr.
Kirsch's diagnosis of ADHD was not medicaly supported. He identified the “raw medicd datd’ asthe
“abnormalities what would be expected in aperson with ADHD.” This position gppears to be somewhat
inconsistent with counsdl’ s earlier assartions that the symptoms of ADHD would be readily observable as
suchto any phydcian. Inany event, theadminigtrativelaw judgein this case did not attempt to interpret raw
medica datain reaching his conclusons about the plaintiff’ s menta impairments. Counsdl aso asserted at
oral argument that he meant in footnote 19 to raise the argument that the adminidirative law judge should
have consulted amedical expert. He provided nodeveloped argument on thispoint, which accordingly has
been waived. | do note, however, that the decision whether to consult amedical expert at the hearingisa
matter that liessoldy within the discretion of the adminidtrativelaw judge. Rodriguez Pagan v. Secretary
of Health & Humans Servs,, 819 F.2d 1, 5 (1st Cir. 1987).

Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.



NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 7th day of June, 2005.
/s/ David M. Cohen

David M. Cohen
United States Magistrate Judge
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