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REPORT AND RECOMMENDED DECISION?

ThisSocid Security Disability (“SSD”) and Supplementa Security Income (“SS”) gpped raisesthe
issuewhether substantia evidence supportsthe commissoner’ sdetermination that the plaintiff, whodleges
disability semming from pulmonary disease, otitis media and epicondylitis, is capable of making an
adjustment to work exigting in Sgnificant numbersin the national economy. | recommend thet the decison
of the commissoner be affirmed.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. 88 404.1520,

416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

! Thisaction is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on June 2, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set
forth at oral argument their respective positions with citationsto relevant statutes, regulations, case authority and page
references to the administrative record.



adminigrative law judge found, in rlevant part, that theplaintiff hed chronic obstructive pulmonary disease
(“COPD”), chronic otitis media.and epicondylitis— imparments that were severe but did not meet or equal
any listed in Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Ligtings’), Finding 3, Record at 17; that he
lacked the resdua functiond capacity (“RFC”) to lift and carry more than twenty poundsoccasionaly or
more than ten pounds on aregular bas's; squat, knedl or crawl; climb ropes, ladders or scaffolds; perform
congtant, forceful pushing or pulling; work in extremes of heat or humidity; or work in concentrated
exposure to fumes, dust or other respiratory irritants, Finding 5,id.; that hiscapacity for light work was not
s0 compromised that he could not adjust to other work exigting in significant numbers in the nationa
economy, Finding 11, id.; and that he therefore had not been under adisability a any timethrough thedate
of decision, Finding 12, id.? The Appeals Council declined to review the decision, id. at 5-7, making it the
fina determination of the commissioner, 20 C.F.R. 88 404.981; 416.1481; Dupuisv. Secretary of Health
& Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of

proof shifts to the commissioner to show that a claimant can perform work other than her past relevant

% Inasmuch as the plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD through at
(continued on next page)



work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff asserts that the adminidrative law judge erred in relying for his Step 5 finding on a
vocationd expert’s answer to a hypothetical question that was not supported by the medical evidence of
record. See Statement of Specific Errors (“ Statement of Errors’) (Docket No. 6) at 1-3. He argues
secondarily that the adminidrative law judge made a flawed credibility finding. Seeid. at 3-4. | find no
reversble error.

|. Discussion

The plaintiff’s primary argument implicates saverd bedrock Socid Security principles: that (i) at
Step 5, the record must contain posgitive evidence in support of the commissioner’s findings regarding a
clamant’ sRFC, seg, e.g., Rosado, 807 F.2d a 294, (ii) unlessthe sequelae of aclamant’ simpairmentsare
obvious to a layperson as a matter of common sense, an adminigtrative law judge is not qudified to
determine RFC on the basis of the raw medica evidence but instead must look to a medicd expert todo
S0, see, e.g., Gordils v. Secretary of Health & Human Servs, 921 F.2d 327, 329 (1st Cir. 1990)
(athough an adminigrative law judge is not precluded from *rendering common sense judgments about
functiona capacity based on medicd findings,” he “is not qualified to assess resdud functiond capecity
based on abare medical record”), and (iii) aflawed RFC transmitted to avocationd expert underminesthe

relevance of that expert’ stestimony see, e.g., Arocho v. Secretary of Health & Human Servs, 670 F.2d

least December 31, 2004, see Finding 1, Record at 17, which was subsequent to the date of decision, seeid. at 18, there
(continued on next page)



374, 375 (1« Cir. 1982) (responses of vocational expert are relevant only to extent offered in responseto
hypotheticals that correspond to medica evidence of record; “To guarantee that correspondence, the
Adminigrative Law Judge must both clarify the outputs (deciding what testimony will be credited and
resolving ambiguities), and accuratdly tranamit the darified output to the expert in the form of
assumptions.”).

Theplantiff argues as follows:

1 The Record contains only one RFC assessment by amedical expert, who checked abox
indicating, in relevant part, that asaresult of COPD the plaintiff needed to avoid even moderate exposureto
fumes, odors, dusts, gases, poor ventilation, etc. See Statement of Errors a 2-3; Record at 173, 176
(RFC assessment dated September 15, 2003 by Lawrence P. Johnson, M.D.).?

2. The adminigtrative law judge did not adopt this portion of the Johnson RFC, but rather
found, in relevant part, that the plaintiff was not capable of working “in concentrated exposure to fumes,
dust or other respiratory irritants.” See Statement of Errorsat 1-3; Finding 5, Record at 17.

3. That ultimate RFC finding is “essentialy the same’ as that conveyed by the adminigtrative
law judgeto the vocational expert a hearing. See Statement of Errorsat 2; Record at 39 (asking vocationa
expert to assume, in rlevant part, a hypothetica clamant who “would not be able to work at ajob that
had extremes of heat and humidity” and “would not be able to work around any fumes. That issmoky or
vaporous exhaations, usualy odorousthrown off asaresult of combustion or chemicd reaction such asgas

and diesdl fumes”).

was no need to undertake a separate SSD analysis.

® The form that Dr. Johnson completed provided a choice of four checkboxes with respect to fumes, odors, dusts, gases,
poor ventilation, etc.: unlimited, avoid concentrated exposure, avoid even moderate exposure, and avoid all exposure. Se
Record at 173. A second RFC assessment was completed by alayperson “ Single Decision Maker,” seeid. a 13340, axd
(continued on next page)



4, In response to the adminigrative law judge s hypothetica question, the vocationa expert
testified that such aclamant could perform the job of assembler, sedentary level (485 postionsin Maine
and 160,000 nationwide) or assembler, light level (1,497 inMaineand 737,000 nationwide). See Record
at 39-40. However, when the plaintiff’s representative asked the vocationd expert to assume the RFC
environmental limitation found by Dr. Johnson and asked if that would erode the number of assembler jobs
avallable, shetedtified: “1 supposeit could.” Id. at 41.

The plaintiff reasonsthat because (i) the RFC ultimately found by the administrative law judge and
conveyed to the vocational expert deviates from the medical evidence of record, and (ii) the hypothetical
question containing the Johnson RFC undermined (by some unquantified amount) the number of assembler
jobs available, the adminigtrative law judge' s Step 5 finding is unsupported by subgtantia evidence. See
Statement of Errorsat 1-3.

This would be an excdllent argument but for one catch: The Record does contain another RFC
assessment by amedical expert, Olaf S. Andersen, M.D., who testified at hearing. See Record at 33-37,
73. When asked at hearing what theimpact of the plaintiff’ slung disease was on hisexertiond &bilities, Dr.
Andersen tetified: “I would think he could do light and certainly sedentary work.” 1d. a 36. When then
asked how dlean an environment the plaintiff would haveto bein “to be comfortable over thelong haul[,]”
he replied: “Pretty clean. He wouldn't want to be working at a gas sation or anything with alot of fumes
around, dust around. That's for sure” Id. at 36-37. Dr. Andersen testified that he did not think odors
such asmild aftershave or perfume would pose aproblem for the plaintiff, but  stronger fumes, absolutely,

yes” Id. at 37.

thus cannot stand as substantial evidence of the plaintiff’s RFC.



At ora argument, counsd for the plaintiff posited,inter alia, that Dr. Andersen’ stestimony actudly
was more cons stent with Dr. Johnson’ sfinding of aneed to avoid even moderate exposureto irritants than
the adminidrative law judge's finding of a need to avoid only concentrated exposure. | disagree. Dr.
Andersen paints a picture of a person who must avoid strong fumes or “alot of fumes’ or dust —in other
words, “concentrated” exposure.

Beyond this, Dr. Andersen’s opinion and the adminidrative law judge' s ultimate finding are
supported by and largely consstent with the plaintiff’s own testimony at hearing, duringwhichheidentified
the following as bothering hislungs (gpart from his continued cigarette smoking): high heet, humidity, heavy
automobile or truck fumes, gas or diesd fumes, cooking odors, perfume or scents or a “very dusty”
environment. Seeid. at 28-30.* While, as counsd for the plaintiff noted at oral argument, his dient was
speaking to conditions about which he knows (such asfumes encountered in truck driving) and wasnotina
position to judge how hewould be affected by air-quality issuesin jobs he has never attempted (such asthe
assembler job relied upon by the adminigirative law judge), histestimony nonethel ess can be characterized
as conveying the sense that heavy fumes, strong odors and large amounts of dust bother him. The
adminigrative law judge’ shypothetical question to the vocationa expert, in which he posited aninability to
work around fumes (Smoky or vaporous) or in extremes of heat and humidity, was largdy faithful to (if not
actudly more redtrictive than) the prohibitions discussed by Dr. Andersen and the plaintiff.

At ora argument, the plaintiff’s counsel made two further observationsthat merit comment: that (i)

the adminigrative law judge did not himsdlf rely on the testimony of either Dr. Andersen or the plaintiff, and

* Moreover, as counsel for the commissioner pointed out at oral argument, when the administrative law judge asked the
plaintiff why he stopped working as atruck driver on his alleged onset date of disability (January 30, 2003) the plaintiff
testified that on that date helost his meansto make aliving when herolled histruck over and lacked insurance to replace
it. See Record at 23-24. Hetestified that hislungs were “ pretty bad” aswell, id. at 23, but stated that he actualy had been
(continued on next page)



(ii) the etiology of the adminidrative law judge's ultimate environmentd finding is in any event unclear,
inesmuch asit does not fully match thet of either medica expert, Dr. Andersen or Dr. Johnson.

Unfortunately, the administrative law judge did not take the trouble to explain how hearrived at his
ultimate RFC concluson, merdy dating that it was supported by the “evidence” See id. at 16.
Nonetheless, afalure of articulation — while hardly to be emulated or encouraged — does not congtitute
reversible error when, as here, the court nonetheless readily can discern substantial support for the
adminigrative law judge' s findings in the Record.  See, e.g., Bryant ex rel. Bryant v. Apfel, 141 F.3d
1249, 1252 (8th Cir. 1998) (“We have often held that [a] n arguable deficiency in opinion-writing technique
is not a sufficient reason for setting asde an adminidrative finding where.. . . the deficiency probably ha('s]
no practical effect on the outcome of the case.”) (citations and internal quotation marks omitted).

With respect to the second point, it is true that the adminigtrative law judge did not smply adopt
wholesde any one opinion as to the plantiff’s environmentd limitations, instead seemingly picking and
choosing among different pieces of evidence to craft his ultimate finding. However, inthisdreuit, suchan
approach does not in itsdlf condtitute eror. See, e.g., Evangelista v. Secretary of Health & Human
Servs., 826 F.2d 136, 144 (1t Cir. 1987) (“The basic ideawhich the clamant hawks — the notion that
there must dways be some super-evauator, asngle physician who givesthe fectfinder an overview of the
entire case — is unsupported by the statutory scheme, or by the caselaw, or by common sense, for that
matter. Thoughitissometimesuseful to have such tesimony presented, we declineto lay down anironclad
rule that, without it, ajudge is powerless to piece together the relevant medicd facts from the findings and

opinions of multiple physicians.”).

“disabled” by that condition during the period of time he still wasworking as atruck driver, seeid. at 24.



In short, inasmuch as (i) the RFC posited to the vocational expert is supported by the evidence, in
the form of both the plaintiff’s and Dr. Andersen’s testimony, and (ii) the plaintiff acknowledges that the
RFC ultimately found by the adminigtrative law judge is “essentialy the same’ as that podted to the
vocationd expert, see Statement of Errors at 2, the Step 5 finding is supported by substantial evidence.

| turn briefly to the plaintiff’ s secondary argument: His complaint that the adminidirative law judge
unfairly cast doubt on his credibility because of gaps in trestment, including a gap from January 2004
through the date of hearing (May 11, 2004), despite his explanation at hearing that he had lost his Maine
Care card three months earlier and was no longer ableto pay for medical care. See Statement of Errorsat
3-4; Record at 15, 31. This point is wel-taken insofar as it goes, but it does not go far enough. The
adminigrative law judge was concerned not only about the gap in trestment from January to May 2004 but
aso about other gaps in treetment and about objective medical evidence indicating that the plaintiff’s
condition was not assevereasaleged. See Record at 15 (“While pulmonary function testswereindicative
of airway disease, a chest x-ray was normd. Furthermore, . . . the clamant's breething difficulties are
quickly aleviated with medication.”). ThereisRecord support for these observations. See, e.g., id. a 184
(rediology report dated May 6, 2003 stating: “no signs of amasslesion or of COPD are identified as an
explanation for shortness of breath”), 185 (handwritten note dated May 6, 2003 on pulmonary functionlab
report sating: “Moderate to severe arway obstruction, with Sgnificant improvement after dbuteral.”). The
adminigrativelaw judge s credibility discussionissufficiently detalled and supported by the Record to entitle
it to deference. See, e.g., Frustaglia v. Secretary of Health & Human Servs., 829 F.2d 192, 195 (1st
Cir. 1987) (“Thecredibility determination by the AL J, who observed the claimant, eval uated his demeanor,

and consdered how that testimony fit in with the rest of the evidence, is entitled to deference, especidly

when supported by specific findings”).



I1. Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’sorder.

Dated this 7th day of June, 2005.

/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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