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REPORT AND RECOMMENDED DECISION?

This Socid Security Disability (“SSD”) and Supplementa Security Income (“SSI”) apped raises
severd issues: whether the adminigrative judge properly evaluated the records of a treating physician,
whether he had a duty to develop the record further, whether the testimony of the vocational expert was
erroneous and whether the decision is supported by substantial evidence.? | recommend that the court

remand the case for further action by the commissioner.

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s
Office. Oral argument was held before me on May 19, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.

2 At the outset of her statement of errors, the plaintiff lists these issues and “inadequate findings regarding credibility.”
Plaintiff’s Itemized Statement of Specific Errors (“ Statement of Errors’) (Docket No. 6) at 1. Thereisno further mention of
acredibility issue in the 14-page statement of errors. Ordinarily, any such issue must be deemed to have been waived.
See United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990). Inthiscase, counsel for the plaintiff stated at oral argument
that the issue he is pressing is not whether the administrative law judge’s evaluation of the plaintiff’s credibility was
performed adequately but rather that this evaluation was substituted for the medical evidence in determining the
plaintiff’sresidual functional capacity. For reasonsthat appear below in the body of thisopinion, | reject this contention.



In accordance with the commissioner’ s sequential evaluation process, 20 C.F.R. 88 404.1520,
416.920: Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrativelaw judge found, in relevant part, thet the plaintiff had acquired sufficient quarters of coverage
to remaininsured for purposes of SSD only through September 30, 2002, Finding 1, Record at 20; that he
had the resdua s of L5- S1 herniated nucleus pul posus, depression and an anxiety disorder, imparmentsthat
were severe but did not meet or equal the criteriaof any listed in Appendix 1 to Subpart P, 20 C.F.R. Part
404 (the “Lidings’), Finding 3, id.; that the plaintiff’s statements concerning her impairments and their
impact on her ability to work were not entirely crediblein light of thereportsof the tresting and examining
practitioners and the medical history, Finding 4, id.; that the plaintiff lacked theresidud functiona capacity
to lift and carry more than ten pounds, to reach, bend, stoop, climb or kneel more than occasiondly, to
carry out more than one- or two-step instructions, to do work that does not allow her to dternate between
gtting and standing, to do more than low stresswork which entails only occasiona decision making, use of
judgment or change in routine, or to do work which requires more than occasond interaction with
supervisors, co-workers or the public, Finding 5,id.; that given her age (23), education (high schooal), lack
of past rlevant work and residua functiona capacity for sedentary work limited asdescribed, application
of Rule201.27 from Appendix 2, Subpart P, 20 C.F.R. Part 404 (the“ Grid") would direct aconclusion of
“not disabled,” Findings 5-9, id. at 20-21; that, using the Grid as a framework, the plaintiff’ s capacity for
sedentary work was not so compromised that she could not adjust to work which existed in significant
numbersin the national economy, Finding 10, id. at 21; and that the claimant therefore had not been under a
disability as that term is defined in the Socia Security Act a any time through the date of the decison,

Finding 11, id. The Appeds Council declined to review the decison, id. at 810, making it the fina



determination of the commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuisv. Secretary of Health &
Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
concluson drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Richardson v. Secretary of
Health & Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than her past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff first contends that there is no substantia evidence to support the adminidrative law

judge's concluson that she had the resdud functiond capecity (RFC) to perform a limited range of

sedentary work. Statement of Errorsat 2-7.% Sherdies on areport and aform completed after the date

% The statement of errors cites medical evidence dated both before and after the date last insured, without making any
attempt to discuss the evidence from before the date last insured separately for purposes of SSD. Because the
administrative law judge's findings do not differentiate between the two claims or periods of time and because his
guestionsto the vocational expert that provide the basisfor my recommendation that the court remand this case were not
specific asto time, both claims must be remanded. Counsel for the plaintiff should addressthe evidence in light of the
date last insured whenever it is relevant in cases that are brought to this court.



last insured by her treating physician, James Kilgour, M.D., id. at [3]-4, and the report of Brian Stahl,
Ph.D., aconsulting psychologica examiner, dated before the date last insured, id. at 4-5. Thereport from
Dr. Stahl and other psychiatric records do not addressthe RFC for sedentary work, which isadescription
of aclamant’ sphysica capacity for work. | will therefore begin with the report of Dr. Kilgour. The plaintiff
assartsthat the cited report from Dr. Kilgour presents his opinion that she was* unableto work on an eight
hour per day basis.” Statement of Errorsat [3]. | find no such statement in that report. Record at 355-60.
Counsd for the plaintiff agreed with mewhen asked a oral argument where such an opinion was presented
by Dr. Kilgour. In fact, Dr. Kilgour checked boxes on the Medical Source Statement of Ability to Do
Work-Related Activities (Phys ca) which accompanies histwo- page report indicating thet the plaintiff could
stand and/or walk for at least two hours “in an 8-hour workday” and for about six hours “in an 8-hour
workday,” with the handwritten note “could advance with a conditioning program.” Id. at 357. The
section of Dr. Kilgour's report entitled “Work Capacity” begins*“| believe Ms. Cooper has or will have
cagpacity to work with limitations. Dueto her prolonged period of inactivity, gradud reintroduction would
be necessary with a strengthening program including stretching and flexibility.” 1d. at 356. This cannot
reasonably be read as a statement that the plaintiff cannot work eight hours per day.”
The plaintiff cites treetment notes from other physicians, Statement of Errors at 4, but does not
discuss how those notes could or should be trandated into physical limitationsinconsstent with the limited

capacity for sedentary work found by theadminigirative law judge. Theadminigrativelaw judge discussed

* See generally 20 C.F.R. §§ 404.1530(a), 416.930(a): “In order to get benefits, you must follow treatment prescribed by
your physician if thistreatment can restore your ability to work.” Thereisno indication in the record that the plaintiff has
undertaken a strengthening program. If Dr. Kilgour’s statement could reasonably be construed to state that she was
disabled at the time he wrote the note, an interpretation which | do not find to be reasonable, he has al so stated that the
plaintiff would not be disabled if she undertook a strengthening program. A claimant may not obtain benefits by
choosing not to engage in treatment prescribed by her physician. See also Porter v. Chater, 895 F. Supp. 1427, 1435-3%
(continued on next page)



the reports of various physicians, Record at 18-19, finding it significant that severa tresting sources
mentioned the plaintiff’ sdeconditioning and need for regular exercise. RFC assessments performed by two
state-agency non-examining physcians bothfound that the plaintiff could sit, sand or walk up to 6 hoursin
an 8 hour work day, with dternate gtting and standing, and could lift 20 pounds occasionaly and 10
poundsfrequently. Id. at 273, 279 (form dated June 3, 2002); 305, 311 (form dated February 20, 2003).
Such findings are consistent with an RFC for sedentary work. 20 C.F.R. 88 404.1567(a), 416.967(a).
Theonly specific portion of Dr. Kilgour's report cited by the plaintiff as being incongstent with the state-
agency findings is his checking of a box indicating that the plaintiff could only lift less than ten pounds
occasonaly. Record a 357. The plaintiff challenges the adminigrative law judge' s atement thet this
opinion “is not supported by objective findings” id. at 19, athough the basisfor thet challengeislessthan
clear, Statement of Errorsat 5-6. If theplaintiff meansto suggest that the adminidrative law judgefaled to
explain his reasons for rgecting this finding by Dr. Kilgour, see Statement of Errors at 9-10, the quoted
portion of the adminigtrative law judge s opinion does state the reason for regjecting Dr. Kilgour’s opinion
on that point. Dr. Kilgour’s opinion on this point isinconsistent with other medica evidencein the record
and therefore not entitled to controlling weight. 20 C.F.R. 88 404.1527(d)(2), 416,927(d)(2). Dr.
Kilgour' s report does not mention any tests or medica sgnsthat led to his conclusion about limitations on
the plaintiff’s ability to lift. See 20 C.F.R. §§ 404.1527(d)(3), 416.927(d)(3). Indeed, he statesin the

same report “ Strength 5/5 throughout.” Record at 356.
The plaintiff dso discusses psychologicd limitations on her ability to work, but does not suggest

what specific limitations should have beenimposed by the adminigtrative law judge but were not. Statement

(D. Kan. 1995) (upholding finding that claimant not disabled based on physicians' recommendation of awork hardening
(continued on next page)



of Errors at 4-6. Theadminigrativelaw judge found thet the plaintiff suffered from the severeimpairments
of depresson and an anxiety disorder. Record at 20. He found that these imparments moderately
redricted the plaintiff’ sactivities of daily living, caused moderate difficultiesin her ability to maintain socid
functioning, and resulted in moderate difficulties in her ability to maintain concentration, persstence and
pace. Id. a 17. Hishypothetica question to the vocationd expert included the following limitations:

In terms of non-exertional impairments, mentd, the individud is limited to one or

two step tasks, limited to low stresswork, defined as occasiond decisionmaking

required, low stress work, further defined as permitting occasiona changesin a

work setting. This person retains the ability for occasiona judgment. In terms of

socid functioning deficits, theindividud is capable of occasiond interaction withthe

public, coworkers, and supervisors.
Id. & 58. The hypotheticd is not incongstent with the findings of Brian Stahl, Ph.D., id. at 270, onwhich
the plaintiff relies, Statement of Errorsat 4-5. Nor isitincons stent with the Psychiatric Review Technique
Forms compl eted by two State-agency psychologists, Record at 294, 322, 326-27. The satement of errors
does not identify any inconsistencies and, in the absence of developed argument, which counsd for the
plaintiff declined to offer a ord argument, this issue cannot be considered further.

Theplantiff movesonto attack thetestimony of thevocationd expert, faulting it for falling to explain
discrepancies between what the vocational expert said and the Dictionary of Occupationa Titles(DOT) ad
contending that thetwo jobsidentified by the vocationd expert and adopted by the adminigtrative law judge
as jobs which the plaintiff could perform require askill level beyond that found by the adminigrative law
judge. Statement of Errorsat 7-9. Thejobsare patcher (DOT code 723.687-010) and assembler (DOT

code 739.687-066). Record at 20. The hypothetical question posed to the vocationa expert by the

adminigrative law judge included the condition that the clamant had no transferable kills. 1d. at 58. The

program, possibly beginning with part-time work).



plaintiff assumesthat ayounger individua (here, age 23; Record at 21) with no relevant work experience,
id. a 20, and thus no transferable skills, id. at 58, and with a sedentary RFC, id. at 21, can only be
meatched with unskilled jobs. Assuming arguendo that thisinterpretationis correct, thetwo identified jobs
have specific vocationa preparation levelsof 2, Dictionary of Occupational Titles(U.S. Dep't of Labor,
4th ed. rev. 1991), 88 723.687-010, 739.687-066, which dlows for training of up to one month, 20
C.F.R. 88 404.1568(a), 416.968(a). The plaintiff asserts that the two jobs “were not, in fact, within the
limited (less than sedentary) RFC found by the ALJ.” Statement of Errorsat 8. Thisis o, she contends,
because both jobs carry agenerd educationd development (GED) reasoning leve of 2, whichisdefined as
“[apply commonsense [sic] understanding to carry out detailed but uninvolved written or ord ingtructions.
Ded with problems involving a few concrete varigbles in or from standardized Stuations” DOT 8§

723.687-010, 739.687-066. The plaintiff argues, Statement of Errorsat 8, that thisreasoning requirement
isbeyond the reasoning ability set forthin the administrative law judge s hypothetical question— “limitedto
oneor two step tasks. . . occasional decision making required . . . permitting occasiond changesin awork
setting,” Record at 58. She cites my recommended decision in Trebilcock v. Barnhart, 2004 WL

2378856 (D. Me. Oct. 25, 2004), as supporting the principle that “[a limitation to Smple tasks is
effectivdy a limitation to jobs a the GED R1 level.” Statement of Errorsat 8. Trebilcock does not so
hold. Thejobinvolvedinthat case had aGED reasoning level of 3 and the clamant wasrestricted to “ajob
entailing ‘ no more than smpleingtructions, occasondly detailed, not complex.”” 2004 WL 2378856 at * 3.

Theandyssinthat caseisnot readily transferableto theinstant case. See generally Money v. Barnhart,

91 Fed.Appx. 210, 2004 WL 362291 (3d Cir. Feb. 25, 2004), at 215, ** 3 (work at reasoning level 2 not

incong stent with requirement that work be smple, routine and repetitive).



The plaintiff has more success with her find argument: that the two jobs are incompatible with the
limitation to “an occasond redtriction in reaching forward and an occasond redriction in reaching
overhead.” Record at 58. Both jobsare characterized by the DOT asrequiring reaching frequently, DOT
8§ 723.687-010, 739.687-066. Counsd for the commissioner contended a ord argument that therewas
no discrepancy between the limitation imposed by the adminidirative law judge and the DOT description
because the DOT description does not specificaly mention reaching forward or reaching overhead. The
sentence observing a difference between reaching and overhead reaching for purposes of evauating past
relevant work in my recommended decisonin Freeman v. Barnhart, 2002 WL 31599017 (D. Me. Nov.
20, 2002), at *5 & n.3, cited by counsd for the commissoner, cannot be stretched to fit the instant case.
Counsd for the commissioner aso cited an unreported decison, Byrd v. Apfel, 168 F.3d 481 (Table),
1998 WL 911718 (4th Cir. Dec. 31, 1998), at *6, in support of his contention. However, inthat case the
clamant was limited only in overhead reaching, and the vocationd expert testified that overhead reaching
was usudly not involved in the jobs a issue, which the DOT cdlassified as requiring continud, frequent or
occasiond reaching. 1d. & n.6. No such tesimony wasdicited from the vocationd expertinthiscase. The
discrepancy between the hypothetica question and the DOT description of the two jobs at issue here
remains, and this unexplained discrepancy requires remand. See generally Socid Security Ruling 00-4p,
reprinted in West’ s Social Security Reporting Service Rulings (Supp. 2004) at 243-46.

In the interes of completeness, | will address the plantiff’s remaining argument: that the
adminidrative law judge failed to develop the record properly. Statement of Errorsat 12-14. Theplaintiff
offers no evidence that could reasonably be construed to show that the adminigtrative law judge did not
understand any of thetreating physicians records or the reasonsfor their conclusons. See Socid Security

Ruling 96-5p, reprinted in West's Social Security Reporting Service Rulings (Supp. 2004) at 127.



Instead, the plaintiff focuses again on her assertion that Dr. Kilgour assigned her an RFC that included an
inability to work on afull-time basis. Statement of Errorsat 12-13. Asl haveaready stated, Dr. Kilgour
does not so statein the cited pages of the record, Record at 355-60, nor can such aconclusion reasonably
be drawn fromwhat he doessay. Since, contrary to the plaintiff’ sargument, Statement of Errorsat 13, Dr.
Kilgour cannot reasonably have been understood to state that she was disabled,” the authority she cites,
which is based on that circumstance, is not relevant.  Further, the record contains sufficient evidence to
dlow the adminigtrative law judge to make a determination regarding disability, so that the rgiection of Dr.
Kilgour’sopinion, if that isin fact what occurred, did not trigger the duty to recontact any physician. White
v. Massanari, 271 F.3d 1256, 2561 (10th Cir. 2001).
Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the cases REM ANDED to the commissoner for further proceedings.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 24th day of May, 2005.
/s David M. Cohen

® Dr. Kilgour stated, in relevant part: “I believe Ms. Cooper has or will have capacity to work with limitations.” Record at
356.
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