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UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE 

 
 

UNITED STATES OF AMERICA f//b/o ) 
DOTEN’S CONSTRUCTION, INC., ) 
      ) 
  Plaintiff   ) 
      )   
v.      )    
      ) 
JMG EXCAVATING &   ) 
CONSTRUCTION CO., INC., et al.,  ) 
      ) 
  Defendants   ) 
__________________________________ )   Docket No. 03-134-P-S 
      ) 
GREENWICH INSURANCE COMPANY, ) 
      ) 
  Third-Party Plaintiff  ) 
      ) 
v.       ) 
      ) 
JMG EXCAVATING &   ) 
CONSTRUCTION CO., INC., et al.,  ) 
      ) 
  Third-Party Defendants ) 
 
 
 

MEMORANDUM DECISION ON MOTIONS OF JMG EXCAVATING & 
CONSTRUCTION CO., INC. FOR ENLARGEMENT OF TIME AND FOR SANCTIONS 
AND MOTION OF J.A. JONES MANAGEMENT SERVICES, INC. AND FIREMAN’S 

FUND INSURANCE COMPANY TO STRIKE 
 
 

 JMG Excavating & Construction Co., Inc. (“JMG”), a defendant in this action, seeks an 

enlargement of time in which to file additional dispositive motions and sanctions against defendants J.A. 

Jones Management Services, Inc. (“Jones”) and Fireman’s Fund Insurance Company (“FFI”).  Jones and 

FFI move to strike the jury demand of JMG with respect to JMG’s cross-claim against Jones and FFI and 
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the cross-claim of Jones against JMG.  I deny JMG’s motions and grant in part the motion to strike trial of 

the cross-claims from the jury trial list.   

The Motion for Sanctions  

 JMG’s motion for sanction essentially repeats a motion that has been denied.  Compare JMG 

Excavating & Construction Co., Inc.’s Supplemental Motion for Sanctions (“Current Sanctions Motion”) 

(Docket No. 203) with First Motion for Sanctions (Docket No. 183).  My ruling on the first motion 

follows, in its entirety: 

This denial is made following a thorough review of the motion papers, including all 
exhibits (a number of which indicate the manner and extent to which J.A Jones 
Managements Services, Inc. (“Jones”) has now complied with its discovery 
obligations), and in light of the failure of JMG Excavating & Construction Co., 
Inc. (“JMG”) to diligently demand of Jones on and after October 7, 2004 — the 
latest date on which JMG learned through its counsel, Mr. Mandracchia, that the 
bankruptcy stay respecting Jones had been lifted on February 6, 2004 — 
appropriate responses to its outstanding discovery initiatives and to timely pursue 
its available sanctions remedies.  The foregoing notwithstanding, Jones is again 
admonished for its failure to timely notify this court and all parties to this litigation 
of the lifting of the bankruptcy stay, as it was ordered to do by order dated 
December 17, 2003 (Docket No. 38) (“Counsel for J.A. Jones, Inc. [sic] shall 
promptly notify the court and other parties of any action taken by the bankruptcy 
court affecting the stay.”). 
 

Docket No. 188.  The current motion is distinguished from the earlier motion for sanctions primarily by (i) 

the assertion of Attorney Mandracchia, presented in an affidavit, that he in fact first learned on February 22, 

2005, not October 7, 2004, that the bankruptcy stay respecting Jones had been lifted and (ii) the contention 

that Jones’s motion to remove JMG’s cross-claim from the jury trial list, discussed below, is untimely. 

Current Sanctions Motion at 5-6,11-12; Affidavit of Charles D. Mandracchia, Esquire (Exh. 2 to Current 

Sanctions Motion) ¶¶ 5-8.  Counsel for other parties who participated in the conference call with the court 

on October 7, 2004, to which my order quoted above refers, recall that the fact that the stay respecting 
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Jones had been lifted was discussed at that time.  Declaration of Debra L. Brown, etc. (Exh. 1 to Response 

of J.A. Jones Management Services, Inc. and Fireman’s Fund Insurance Company to JMG Excavating & 

Constructions Co., Inc.’s Supplemental Motion for Sanctions, etc. (Docket No. 206)) ¶¶ 6-7; Declaration 

of Neal F. Pratt (Exh. 4 to Docket No. 204) ¶¶ 3-4.  That is my recollection as well.  Given my ruling on 

the jury trial issue as discussed below and the factual dispute regarding the date on which Mr. Mandracchia 

learned that the bankruptcy stay respecting Jones had been lifted, there is no basis on which to award 

sanctions.  The motion is denied. 

The Motion for an Enlargement of Time  

 JMG also seeks an enlargement of time for the filing of dispositive motions.  JMG Excavating & 

Construction Co., Inc.’s Motion for Enlargement of Time with Respect to Dispositive Motions, etc. 

(“Enlargement Motion”) (Docket No. 197).  It seeks leave to file a new motion for summary judgment 

regarding its cross-claims against Jones and FFI and to “supplement” its opposition to the motion of Jones 

and FFI for summary judgment on JMG’s cross-claim for quantum meruit.  Id. at 2.1 The latter motion 

was granted on January 5, 2005.  Docket No. 145.  JMG’s motion for summary judgment on its cross-

claims against Jones and FFI was denied at the same time.  Id.  The deadline for filing dispositive motions 

was July 26, 2004.  Docket No. 55.  This case is now on a trial list starting June 6, 2005.  Docket No. 

199.  JMG bases this motion on a contention that “newly-discovered evidence derived from Jones’ recent 

discovery responses bears directly on crucial issues relating to those summary judgment motions.”  

Enlargement Motion at 11.  This evidence, JMG avers, includes “several letters . . . dated in August, 2002 . 

                                                 
1 JMG’s assertion that granting this motion will not delay trial because trial is not scheduled until September 2005, 
Enlargement Motion at 11, 18, is incorrect in light of Judge Singal’s order placing this case on the June 6, 2005 trial list.  
Docket No. 199. 
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. . which were included in the 2500 pages of documents served by Jones by overnight mail on 3/28/05.”  Id. 

at 12-13.   

Eight days after filing its motion for an enlargement, JMG filed an “amendment” to the motion, 

acknowledging that one of the three letters identified in its memorandum of law as having been received by 

JMG on March 28, 2005 had actually been in its possession since at least June 14, 2004.  JMG Excavating 

& Construction Co., Inc.’s Amendment to Its Motion for Enlargement of Time, etc. (“Amendment”) 

(Docket No. 201) at 1.  Jones and FFI demonstrate convincingly in their opposition to the enlargement 

motion that one of the other letters identified by JMG as having been produced on March 28, 2005 was 

actually in the possession of JMG at least as early as June 10, 2004.  Objections of J.A. Jones Management 

Services, Inc. and Fireman’s Fund Insurance Company to JMG Excavation [sic] and Construction Co., 

Inc.’s Motion for Enlargement, etc. (“Objection”) (Docket No. 205) at 4.  Since both of these documents 

were in JMG’s possession before the deadline for filing dispositive motions,2 neither could possibly provide 

justification for allowing the filing of a new motion for summary judgment or a “supplement” to JMG’s 

opposition to the motion of Jones and FFI for summary judgment.3  JMG admits that it received the third 

letter at issue from the Navy on March 22, 2005, pursuant to a Freedom of Information Act request.  

Amendment at 2.  JMG suggests no reason why the letter would not have been available to it through this 

means much earlier.  Accordingly, it may not base its motion on that letter either.  See Committee for the 

First Amendment v. Campbell, 962 F.2d 1517, 1524 (10th Cir. 1992). 

JMG also bases its motion on testimony given by Jones’s corporate designee at a deposition held 

on April 12, 2005.  Enlargement Motion at 12-14.  JMG did file the enlargement motion 16 days after the 

                                                 
2 JMG filed its motion for summary judgment on July 23, 2004.  Docket No. 64. 
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deposition was held.  Docket No. 197.  However, for the reasons set forth in the opposition of Jones and 

FFI, Opposition at 6-7, none of the testimony cited by JMG as newly discovered evidence constitutes 

“new” evidence, nor would it have changed the outcome of the two summary judgment motions had it been 

cited at the time those motions were pending. 

The motion to enlarge time is denied. 

Motion to Strike Jury Demand 

Jones and FFI move to strike JMG’s jury demand in part.  J.A. Jones Management Services, Inc. 

and Fireman’s Fund Insurance Company’s Motion to Strike the Jury Demand in Part, etc. (“Jury Motion”) 

(Docket No. 200).  The use of the term “motion to strike” is somewhat misleading, although understandable 

under the circumstances.  The motion addresses only the remaining cross-claim asserted by JMG against 

Jones and FFI and the cross-claim asserted by Jones against JMG.  Id. at 2.  The parties agree that JMG 

did not demand a jury trial on these cross-claims either when they were first filed, Answer and Cross-

Claims of Defendant JMG Excavating & Construction Co., Inc. (“First JMG Answer”) (Docket No. 11), 

or when an amended set of cross-claims was filed, Amended Answer and Amended Cross-Claims of 

Defendant JMG Excavating & Construction Co., Inc. to Plaintiff’s First Amended Complaint (“JMG Cross-

Claim”) (Docket No. 24). Jones asserts that it did not demand a jury trial on its cross-claim.  Jury Motion at 

3.  Apparently, JMG did not demand a jury trial in its answer to Jones’s cross-claim. The cross-claims have 

nonetheless been listed for jury trial along with the original plaintiff’s remaining claims.  Strictly speaking, 

neither Jones nor JMG demanded a jury trial. They did not comply with Fed. R. Civ. P 38(b).  Subsection 

                                                 
3 That motion was filed on July 26, 2004, Docket No. 81, and JMG’s opposition was filed on August 16, 2004, Docket No. 
97. 
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(d) of that rule provides that “[t]he failure of a party to serve and file a demand as required by this rule 

constitutes a waiver by the party of trial by jury.”  Fed. R. Civ. P. 38(d).  

Jones and FFI do not rely on Rule 38, however.  They claim instead that JMG waived its right to a 

jury trial on the cross-claims by virtue of language in a subcontract containing a jury waiver provision.  Jury 

Motion at 2.  They do not refer separately to Jones’s cross-claim.  The cross-claims at issue assert a claim 

against Jones and FFI for violation of the Miller Act, 40 U.S.C § 3133,  JMG Cross-Claim ¶¶ 5-11; and a 

claim against JMG for return of an alleged overpayment on the subcontract, Answer of J.A. Jones 

Management Services, Inc. and Fireman’s Fund Insurance Company to Amended Cross-Claim of JMG 

Excavating & Construction Co., Inc. and Cross-Claim of J.A. Jones Management Services, Inc. Against 

JMG Excavating & Construction Co., Inc. (Docket No. 29), Cross-Claim ¶¶ 1-8.   The parties also agree 

that the following language from the subcontract is at issue here: 

Any suit, action or proceeding permitted under this Subcontract and 
initiated by one of the parties hereto against the other on any matters whatsoever 
arising out of or in connection with this Subcontract shall be filed and maintained 
in state or federal court nearest the Project site, or, at the initiating party’s option, 
in state or federal court nearest the responding party’s principal offices . . . . It is 
further agreed that each party shall, and hereby does waive trial by jury in any 
such suit, action or proceeding. 

 
J. A. Jones Management Services, Inc. Subcontract No. 185-562-00 (Exh. 1 to Response of JMG 

Excavating & Construction Co., Inc. to J.A. Jones Management Services, Inc. and Fireman’s Fund 

Insurance Company’s Motion to Strike the Jury Demand in Part, etc. (“Jury Motion Opposition”) (Docket 

No. 207); Exh A. to First JMG Answer) ¶ 27(g).  JMG points out that FFI is not a party to the subcontract 

and contends that its cross-claim against FFI is therefore not subject to this provision. Jury Motion 

Opposition at 5.  Jones and FFI anticipated this argument and suggest in a footnote that FFI “has the power 

to enforce the waiver provision against JMG” because, as Jones’s surety, it “steps into the shoes of Jones 
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and assumes its defenses.”  Jury Motion at 8 n.3.  While it is true, as Jones and FFI point out, id., that the 

subcontract also provides the it is binding upon and inures to the benefit of heirs, successors and assigns of 

the signatories, there is no evidence in the record before the court that FFI, as Jones’s surety, was Jones’ 

heir, successor or assign under the subcontract.  The only case cited as authority by FFI and Jones, 

American Fire & Cas. Co. v. First Nat’l City Bank of New York, 411 F.2d 755 (1st Cir. 1969), holds 

that the surety engaged by a subcontractor to guarantee completion of its work to the general contractor 

through performance and payment bonds succeeds to the rights of the general contractor, not those of the 

subcontractor, upon the default of the subcontractor.  Id. at 756-58.  Under the logic of American Fire, 

FFI would succeed to the rights of JMG, not those of Jones, for which it issued the bond.   I can only 

conclude that JMG’s claim against FFI is not subject to the waiver established by the subcontract to which 

it is not a party.  FFI and Jones make no other argument in support of their motion, so it must be denied as 

to FFI. 

 JMG argues that the motion should be denied because it was filed on the eve of trial.  Jury Motion 

Opposition at 4 n.1.  Jones contends that the motion is nonetheless timely.  Jury Motion at 4-5.  An “eve-

of-trial” argument opposing a motion to strike a jury demand was rejected by this court in South Port 

Marine, LLC v. Gulf Oil Ltd., 56 F.Suppp.2d 104, 107 (D. Me. 1999), but that case involved 

construction of Fed. R. Civ. P. 39(a), a rule which applies by its terms only “[w]hen trial by jury has been 

demanded as provided in Rule 38,”  Fed. R. Civ. P. 39(a).  No such demand was made by JMG or Jones 

in this case.  JMG asserts that it is nonetheless entitled to a jury trial on its Miller Act claim against Jones and 

FFI “in reliance on the jury demand made by plaintiff Doten’s.”  Jury Motion Opposition at 7 n.5.  The 

operative complaint did include a claim by plaintiff Doten’s Construction under the Miller Act against JMG, 

Jones, FFI and another defendant.  First Amended Complaint, etc. (Docket No. 15) ¶¶ 13-15.  However, 
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the unreported case cited by JMG makes clear that “after one party has demanded a jury, a second party is 

not required to make a second jury demand if the first demand covered the second party’s jury issues.”  

Monaghan v. SZS 33 Assocs., L.P., 1994 WL 714436 (S.D.N.Y. Dec. 21, 1994), at *2 (citing Rosen v. 

Dick, 639 F.2d 82, 91-92 (2d Cir. 1980).  The question whether Doten’s Construction is entitled to 

recover against JMG, Jones and FFI under the Miller Act is not the same as the question whether JMG is 

entitled to recover against FFI and Jones under the Miller Act; Doten’s Construction is not a party to the 

claims at issue here. See Sound Video Unlimited, Inc. v. Video Shack, Inc., 700 F. Supp. 127, 145 

(S.D.N.Y. 1988).  JMG may not rely on the jury demand made by Doten’s Construction.  Rosen, 639 

F.2d at 91-96; see In re N-500L Cases, 691 F.2d 15, 22-25 (1st Cir. 1982).  See also 9 C. Wright & A. 

Miller, Federal Practice & Procedure § 2318 (2d ed. 1995) at 139. 

 All of the case law cited by Jones and FFI to support their assertion that their motion is timely, Jury 

Motion at 4-5, relies on Rule 39(a), which does not apply to the factual situation presented by the current 

action.  Neither side provides any assistance to the court on the question of timeliness outside the terms of 

Rule 39.   My own research has located only one case on point, the reasoning of which I find persuasive.  

The motion to strike is not untimely, having been brought before the trial date.  Luis Acosta, Inc. v. 

Citibank, N.A., 920 F. Supp. 15, 17 (D.P.R. 1996). 

 JMG next contends that it did not enter into the waiver term at issue knowingly and voluntarily, a 

test which both sides agree is applicable here.  Jury Motion at 5; Jury Motion Opposition at 7.  See 

Medical Air Tech. Corp. v. Marwan Inv., Inc., 303 F.3d 11, 19 (1st Cir. 2002). To determine whether a 

jury trial waiver is knowing and voluntary, the First Circuit has looked to the totality of the circumstances, 

including  
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the waiving party’s education and business experience, the respective roles of the 
parties in determining the terms of the waiver, the clarity of the agreement, the 
amount of time the waiving party had to consider the waiver, whether the waiving 
party was represented by counsel, and the consideration offered for the waiver. 
 

Id. n.4.   Relying instead on the District of Puerto Rico decision in Luis Acosta, Inc., JMG contends that its 

waiver was not knowing and intentional because the waiver was not set forth in bold and conspicuous 

lettering, but was buried deep in the subcontract and because the bargaining power of JMG and Jones was 

“grossly unequal.”  Jury Motion Opposition at 7.  The evidence does not support either assertion.4 

 A jury waiver need not be made in “bold and conspicuous lettering” and isolated in order to be 

enforceable.  See, e.g., Leasing Serv. Corp. v. Crane, 804 F.2d 828, 833 (4th Cir. 1986) (waiver in the 

ninetieth line of print and in middle of a thirty-eight line paragraph enforceable); Telum, Inc. v. E.F. Hutton 

Credit Corp., 859 F.2d 835, 837 (10th Cir. 1988) (waiver provision in normal print size of contract 

upheld); In re Reggie Packing Co., 671 F. Supp. 571, 574 (N.D. Ill. 1987) (waiver set forth in same type 

of print as every other clause in contract enforceable).  Here, the waiver provision is in the same size print as 

is the rest of the subcontract.  The conclusion that this factor does not work in JMG’s favor in this case is 

bolstered by the fact that JMG had previously been a party to a similar agreement with Jones.  Deposition 

of JMG Excavating & Construction Co., Inc. (Attachment 1 to Jury Motion) at 23-24, 55.  See N. 

Feldman & Son, Ltd. v. Checker Motors Corp., 572 F. Supp. 310, 313 (S.D.N.Y. 1983) (evidence that 

party seeking to avoid waiver provision had previously been party to similar agreement with other party 

significant).  JMG contends that its bargaining position was far less than that of Jones because it had to 

                                                 
4 JMG asserts that “the party seeking to enforce a jury waiver bears the burden of proving that the waiver is enforceable.” 
 Jury Motion Opposition at 7 n.6.  In fact, the ‘[c]ircuit courts have split on the issue of which party bears the burden of 
proof as to whether a jury trial waiver was knowing and voluntary,” O’Brien & Gere Tech. Servs., Inc. v. Fru-Con/Fluor 
Daniel Joint Venture, 2000 U.S.Dist. LEXIS 22679 (E.D. Mo. Dec. 5, 2000), at *4.  The First Circuit apparently has not 
spoken on this issue.  In any event, I would reach the same conclusion regardless of where the burden of proof lies. 
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contract with Jones if it wanted to work on the Brunswick project that was the subject of the subcontract at 

issue.  Jury Motion Opposition at 10-11.  Most subcontractors could make the same statement about their 

work for general contractors; if they wanted to work on the project for which the general contractor was 

the general, they had to enter into subcontracts with the general contractor.  Other factors must be present 

to render the contracting parties’ relative positions so unequal that the jury waiver term will not be enforced. 

 When the party seeking to avoid a contractual waiver is not a neophyte in the business at issue, it is not 

likely to be so inexperienced and unsophisticated that sufficient disparity in negotiating positions to nullify a 

jury waiver provision will be assumed.  Morgan Guar. Trust Co. v. Crane, 36 F.Supp.2d 602, 604 

(S.D.N.Y. 1999).5  Jones has presented unrebutted evidence that JMG is a sophisticated and experienced 

contractor.  Jury Motion at 6-7.  See O’Brien & Gere, 2000 U.S.Dist.LEXIS 22679 at *4 (significant that 

party seeking to avoid waiver clause had been in construction industry for many years and had negotiated 

many contracts). 

 On the showing made, I conclude that JMG knowingly and intentionally waived jury trial on claims 

arising out of and related to the subcontract.  In the absence of any argument concerning Jones’ cross-claim 

against JMG, I conclude that the same reasoning applies and that jury trial on that claim has been waived as 

well. 

One Trial 

 Jones and FFI contend that this case should be tried in a single proceeding rather than trying the jury 

and jury-waived claims separately.  JMG does not respond to this request.  While I expect that the trial 

                                                 
5 JMG also relies on the assertion that “FFI[] and Jones point to no evidence in the record that shows that there was any 
negotiation on the terms that are contained in the form contract.”  Jury Motion Opposition at 11.  However, the relevant 
evidence would address the question whether any of the terms of the subcontract were not negotiable, Crane, 36 
F.Supp.2d at 604).  Clearly, JMG could have offered evidence on that point; it chose not to do so.   
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judge will agree with Jones and FFI’s contention, this is a procedural issue that would best be addressed by 

him.  I make no ruling on this request. 

Conclusion 

 For the foregoing reasons, (i) JMG’s motions for enlargement of time and for sanctions are 

DENIED and (ii) the motion to strike filed by Jones and FFI is GRANTED as to cross-claims involving 

Jones and JMG and DENIED as to JMG’s cross-claims against FFI. 

Dated this 24th day of May, 2005.    
       /s/ David M. Cohen 
       David M. Cohen 
       United States Magistrate Judge 
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