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MEMORANDUM DECISION AND ORDER
ON MOTION TO UNSEAL

Stephen P. Amato, D.C., the putative target of a search warrant executed on January 25, 2005 at
his officesat 17 Water Street in Damari scotta, Maine and inan adjacent vehicle, movesthe court to unsed
the affidavit submitted by the government in support of that warrant. See Dr. Amato’sMotionTo Unsed
the Affidavit Submitted by the Government in Support of the SearchWarrant | ssued on January 24, 2005,
etc. (“Motion”) (Docket No. 6) at 1. The government opposeshisrequest. See Government’ sOpposition
to Dr. Steven Amato’ sMotion To Unsed Search Warrant Affidavit, etc. (“Opposition”) (Docket No. 11)
at 1-2. The area of disputeis, in acertain sense, narrow. Dr. Amato states that he has no quibble asa
generd matter with the sealing of asearch-warrant affidavit prior to execution of asearch. See Motion at6.
And the government, for its part, suggeststhat at some point dong theway — for example, after completion
of itsinvestigation— such adocument properly can beunsedled. See Oppostion at 3. They clash over the
gray aeain the middle — post-search and pre-indictment — raiang difficult and sengtive issues thet pit a

target’ s demand to view the document that purportedly justified what may have been a serious and even



unlanvful governmentd intruson againg the government’s desre to avoid compromise of an ongoing
investigationin which it may have invested considerable resources.* With the benefit of oral argument held
beforeme on April 1, 2005, during which counsdl for both sides ably presented their positions, | now grant
the Motion in part and deny it in part, ruling that Dr. Amato and his counsd, aone, should be permitted to
access aredacted verson of the affidavit.
I. Backdrop

Dr. Amato isachiropractor whoisthe sole proprietor of apractice based in Damariscotta, Maine.
See Motion a 2, § 1.2 On January 24, 2005 United States Magistrate Judge William S. Brownell issued a
warrant authorizing the search of the offices and storage areas (and certain motor vehicles, if present)
utilized by Dr. Amato at 17 Water Street in Damariscotta. Seeid., 2. According to the search warrant,
probable cause supporting the warrant’ sissuance was presented in an affidavit submitted to the magistrate
judge by Marco Trevino, aFederd Bureau of Investigation (“FBI”) specid agent (“ Trevino Affidavit”). See
id., 3 The government dso filed, and Magigtrate Judge Brownell granted, a motion to sed certan
documents, including the Trevino Affidavit. See Motion To Sedl (Docket No. 1); Order (Docket No. 2).
TheMotion To Sed, which, a Dr. Amato’ srequest, wasitsdf unseded at ord argument without objection
from the government, sought sedling of the documents*“for the reason that this matter relatesto an ongoing
federd hedth carefraud investigation, disclosure of the contents of these documentsand related information

may compromisethe progress of theinvestigation, and the affidavit for search warrant contains confidentia

! For ease of reference, | usetheword “target” as shorthand to refer to a person such as Dr. Amato who is the owner of
property that has been searched and seized but who has not to date been charged with acrime. | usetheword “pre-
indictment” as shorthand to refer to the period of time prior to the charging of a crime, whether by way of information,
complaint or indictment.

% The government contests none of the background facts recited by Dr. Amato. See Opposition at 1-2. Hence, for
purposes of resolution of the instant motion, | accept them at face value.



hedth information of severd patients and former patients of the target which should be protected from
public disclosure until further Order of this Court.” Motion To Sedl.

The Trevino Affidavit was neither incorporated into the search warrant nor attached to it when the
warrant was presented to Dr. Amato. SeeMotionat 3, 5. Thesearch warrant required executing officers
to seizeany items* condtituting evidence, fruit, and/or insrumentditiesof thecrimes’ describedin 18 U.S.C.
88 1347 (hedth-care fraud), 1035 (fase tatements rdating to hedth- care matters) and 1341 (frauds and
swvindles mall fraud). Seeid. 1 6; seealso 18 U.S.C. 88 1035, 1341, 1347. It Imultaneoudy required
officers to seize records reating to any “hedlth care benefit progrant’ as defined in 18 U.S.C. § 24(b),’
specificdly (i) dl medica recordsor patient chargesreflecting services provided to patients covered by any
hedlth care program, (ii) provider copiesof dl dlam formssubmitted to any hedth care benefit program, (iii)
documentation of dl payments made by any hedth care program, (iv) dl documentation of any contact with
any hedlth care benefit program, including viae-mail, (v) dl documentation of billingingructionsand related
guidance, and (vi) al documentation of training or ingructions regarding billing. See Motion at 3-4, § 7.

In addition, the search warrant required seizure of dl finandd records, including (i) al
documentation of cash receipts and cash disbursement and (ii) dl documentation regarding financid
satementsand tax returns. Seeid. a 4, 8. Findly, it required seizure of dl eectronic devicesand related
items, indluding al computer equipment, electronic data storage devices, computer passwords, computer

software and documentation regarding eectronic equipment. Seeid., 19.*

% A “health care benefit program” is defined as “any public or private plan or contract, affecting commerce, under which
any medical benefit, item, or serviceis provided to any individual, and includes any individual or entity who isproviding a
medical benefit, item, or service for which payment may be made under the plan or contract.” 18 U.S.C. § 24(b).

* With respect to all of the above-mentioned records, the search warranted authorized only seizure of records of Steven P.
Amato, D.C., Dr. Steven Amato, D.C., P.C., the Center for Alternative Healing, Oceangate Chiropractic Park and
Mainecures.com, Inc. and only for the period January 1, 2000 to the present. See Attachment 1 to Search Warrant (Docket
(continued on next page)



Pursuant to the search warrant, Trevino and other law enforcement officers conducted a search of
Dr. Amato’'s officesand avehiclelocated at the Water Street address on January 25, 2005. Seeid., 11.
The government provided to counsd for Dr. Amato a copy of an inventory of saized items that was
prepared by Trevino. Seeid. at 5, 113. The government provided photocopies of al documents taken
during the search, aswell as dectronic copies of optica and magnetic mediataken during the search. See
id., 1 14.> At the time of the search, Trevino aso served administrative subpoenas on Dr. Amato in his
capacity as a corporate officer of Mainecures, a now-defunct business entity, and Steven Amato, D.C.,,
P.C., abusiness entity comprising a separate chiropractic practice. Seeid. n.8. OnMarch 31, 2005Dr.
Amato filed amotion to quash both subpoenas. See Dr. Amato’s Motion To Quash Two Adminidrative
Subpoenas Duces Tecum Compdling Production of Documents and Tangible Items Concerning
Mainecures.com, Inc., and Dr. Steven Amato, D.C., P.C., etc. (Docket No. 2), Stephen P. Amato v.
United Sates, Docket No. 05-MC-29-P-DMC (D. Me.).
Il. Discussion
Dr. Amato seeks access to the Trevino Affidavit “to validate the Government’ sjudtification for the
search, aswell asto assess the grounds for amotion for return of property or for other relief pursuant to
Fed. R. Crim. P. 41(g).” Motion at 1 (footnote omitted). Rule 41(g) provides:
Motion to Return Property. A person aggrieved by an unlawful search and seizure of
property or by the deprivation of property may movefor the property’ sreturn. Themotion

must be filed in the district where the property was seized. The court must receive
evidence on any factua issue necessary to decide the motion. If it grants the motion, the

No.3) at 1.

® In his Motion, Dr. Amato stated that the government had not yet provided “mirror images’ taken of Dr. Amato’'s
computer equipment athough it had indicated they would be forthcoming. See Motion a 5, 1 14. However, at ord
argument, counsel for Dr. Amato acknowledged that Dr. Amato has now received copies of every item seized in the
search.



court must return the property to the movant, but may impaose reasonable conditions to
protect access to the property and its usein later proceedings.

Fed. R. Crim. P. 41(g). Dr. Trevino daimsaright of accessto the affidavit on three dternative bases: (i)
the Fourth Amendment, (ii) the common-law right to ingpect and copy public records and documents,
including judicia records, and (iii) the text of Rule 41(g) itsdf. See Motion at 5-22.

The government argues, as athreshold matter, that the Motion fails becausethereisno mysery as
to whether Dr. Amato could obtain relief at thisjuncture pursuant to Rule 41(g): Heclearly could not. See
Opposition a 3-5. Hence, the government reasons, thereisno point in affording himaccessto the Trevino
Affidavit a thistime. Seeid. Alternatively, the government podtsthat (i) neither the Firgt Circuit nor this
court hasever recognized atarget’ s pre-indictment, Fourth Amendment right of accessto asearch-warrant
affidavit (asaresult of which Dr. Amato has no such right), (i) while Dr. Amato has a quaified common:
law right of access to the affidavit, his showing of need for access is outweighed (at least a thispoint in
time) by the government’ s showing of need for continued secrecy, and (iii) Rule 41 does not itself confer
any subgtantive right to inspect a search-warrant affidavit, but merdy servesasamechaniamto facilitatethe
commontlaw right of access. Seeid. at 5-10.°

Implicit in the government’ s threshold argument is the premise that the weskness of Dr. Amato’'s
potentia Rule 41(g) case is fad to his Mation on any of its three stated grounds. With respect to Dr.
Amato’'s condtitutional dam, that isnot so. For the reasons that follow, | find tht:

1. Such aconditutiond right exists(aquestion that is properly resolved without consideration

of the strength or weskness of any Rule 41(g) motion Dr. Amato ultimately might care to bring).

®While, inits brief, the government argued that Dr. Amato had “[a]t most” a qualified common-law right of accesstothe
Trevino Affidavit, see Opposition at 5-6, counsel for the government clarified at oral argument that the government does
not dispute that he does in fact have such aqualified right of access. Counsel continued to maintain, however, that the
(continued on next page)



2. As areault, the burden is on the government to make a showing of compelling need for
continued secrecy, rather than on Dr. Amato to demondtrate the strength of his own need for accessto the
afidavit.

3. To the extent | am satidfied that the government has met that burden, its concerns are
adequately addressed by redaction of the document, coupled with limitation of disclosure of the redacted
document to Dr. Amato and his counsd.’

| need not, and do not, reach Dr. Amato’'s arguments for access predicated on his dternative
common-law and Rule 41 theories.

A. Existence of Fourth Amendment Right

The question whether asearch target has apost- search, pre-indictment Fourth Amendment right of
access to a search-warrant affidavit presents an issue of first impression in this circuit and this district.?
Inasmuch as appears, few courts from other jurisdictions have addressed this precise question, and they
have reached clashing conclusions. Compare, e.g., Inre Grand Jury Proceedings, 115 F.3d 1240, 1246
(5th Cir. 1997) (no such right exists); In re EyeCare Physicians of Am., 100 F.3d 514, 517 (7th Cir.
1996) (same), with United States v. Oliver, No. 99-4231, 2000 WL 263954, at ** 2 (4th Cir. Mar. 9,

2000) (such aright exists)®; In re Search Warrants | ssued on Apr. 26, 2004, 353 F. Supp.2d 584, 585-

government’ s showing of the need for secrecy outweighed Dr. Amato’ s showing of the need for access.

" During a conference with Magistrate Judge Brownell, counsel for Dr. Amato agreed with counsel for the government
that if the court ordered an unsealing of the Trevino Affidavit, disclosure would be made only to Dr. Amato and his
attorneys. See Dr. Amato’s Reply to the Government’ s Opposition to Dr. Amato’s Motion To Unseal the Search Warrant
Affidavit, etc. (“Reply”) (Docket No. 15) at 2-3.

8 In Shea v. Gabriel, 520 F.2d 879 (1st Cir. 1975), the First Circuit, assuming arguendo that it had jurisdiction over a
target’s appeal of denial of his pre-indictment Rule 41(e) motion for return of property, noted that it would uphold the
denial of that motion and arelated request to unseal the underlying search-warrant affidavit if it reached the merits. See
Shea, 520 F.2d at 880-82. However, inasmuch as appears, the target made no argument that he had access to the affidavit
on Fourth Amendment grounds. Seeid.

® As the government points out, see Opposition at 6-7, it is not clear whether Oliver stands for the proposition that a
(continued on next page)



86 (D. Md. 2004), aff’' g In re Search of 8420 Ocean Gateway Easton, 353 F. Supp.2d 577 (D. Md.
2004) (same); Inre Search of Up N. Plastics, Inc., 940 F. Supp. 229, 230 (D. Minn. 1996) (same); In
re Search Warrants Issued Aug. 29, 1994, 889 F. Supp. 296, 299 (S.D. Ohio 1995) (same); Soan v.
Sorouse, 968 P.2d 1254, 1258 (Okla. Crim. App. 1998) (same). After careful congderation, | am
persuaded that the First Circuit would be inclined to sde with the United States Didtrict Court for the
Didrict of Maryland and other courts that have reasoned that the right of accessin question is a naturd
corollary of the Fourth Amendment.

The Fourth Amendment provides:

The right of the people to be securein their persons, houses, papers, and effects, against
unreasonable searches and saizures, shall not be violated, and noWarrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.

U.S. Congt. amend. 1V. The Supreme Court has noted, “amégjor function of the warrant isto provide the
property owner with sufficient information to reassure him of theentry’ slegdity.” Michiganv. Tyler, 436
U.S. 499, 508 (1978). And the First Circuit has underscored:

Fourth Amendment rights are not mere second- class rights but belong in the catalog of

indispensable freedoms. Among deprivations of rights, none is o effective in cowing a
population, crushing the spirit of the individud and putting terror in every heart.
Uncontrolled search and seizureisone of thefirst and most effective wegponsin the arsend

of every arbitrary government.

target has a pre-indictment Fourth Amendment right to view an underlying search-warrant affidavit. Oliver took the
appeal in question after he was not only indicted but also convicted, and the court did not clarify whether he had moved
to unseal the affidavit before or after his indictment. See Oliver, 2000 WL 263954, at **1-**2. Further, the court
employed equivocal language, stating that a“defendant” (as opposed to atarget) had a Fourth Amendment right to view
a search-warrant affidavit “after the search has been conducted[.]” Seeid. at **2. Nonetheless, the decision citesto
cases that have squarely held that such a pre-indictment right exists, seeid., and at the least constitutes dictum that a
target has a*“ post-search” Fourth Amendment right of access.



United Satesv. Khounsavanh, 113 F.3d 279, 285 (1st Cir. 1997) (citation and internd quotation marks
omitted).

The firg (and leading) case declining to recognize the existence of a Fourth Amendment right inthe
crcumgtances in issue is EyeCare, in which the United States Court of Appedls for the Seventh Circuit
dated, in relevant part:

EyeCare dso assarts that the Fourth Amendment recognizes a right of accessto seded
affidavits. EyeCare sargument does not rest upon the terms of the Fourth Amendment, for
the text of that Amendment does not address, evenimplicitly, the problem of lack of access
to seded search warrant affidavits. The Warrant Clause of the Fourth Amendment
circumscribes the issuance of warrants, but does not address access to the affidavits
employed to support them.

EyeCare, 100 F.3d at 517 (footnote omitted) (emphasisin origind).”® Subsequently, the United States
Didtrict Court for the Didrict of Maryland took issue with the above-quoted passage from EyeCare,
thoughtfully and persuasively reasoning:

By its plain words, the [Fourth] Amendment insulates the public from “unreasonable’
intrusons and sets forth the specific requirement that search warrants be supported by
probable cause. Implicit in that language is the public’'s right to chalenge both the
reasonableness of the search and the degree to which the warrant was supported by
probable cause. Without the right of access to the affidavit on which the search warrant
was based, the search subject could never make such a chdlenge. As dated by the
learned Justice Harlan, “condtitutional provisons for the security of person and property
should be liberdly congtrued.” Boyd v. United Sates, 116 U.S. 616, 635, 6 S.Ct. 524,
29 L.Ed. 746 (1886). Thisisbecause“[a] closeand litera construction deprivesthemof

19| nasmuch as appears, only one court has followed EyeCare’ s lead on this point. In the context of considering whether
the court below properly could have exercised so-called “anamolousjurisdiction” in entering a sua sponte preindictment
conditional suppression order, the United States Court of Appealsfor the Fifth Circuit weighed “whether the government
displayed acalous disregard for the constitutional rights of the plaintiff” —one of severa factorsrelevant to the question
whether such jurisdiction should be exercised. Inre Grand Jury Proceedings 115 F.3d at 1246 (citation and internal
punctuation omitted). The Fifth Circuit considered whether the government had shown callous disregard of the
appellees’ rights by virtue of sealing a search-warrant affidavit, concluding that it had not inasmuch as, per EyeCare the
appellees had no Fourth Amendment right to view the affidavit. Seeid. (“Thiscourt ordinarily abides by the decisions of
our sister circuits, and we do so with respect to this sensible decision.”). The Fifth Circuit discussion is brief and does
not recognize the existence of lower court decisions holding to the contrary. Thus, itisnot initself persuasive authority
with respect to thisissue.



haf thar efficacy, and leads to gradud depreciation of the right, asif it exised more in
sound than in substance.” Id.

Inre Search WarrantsIssued on Apr. 26, 2004, 353 F. Supp.2d at 588 (emphasisinorigind). TheFirst
Circuit, aswell, has recognized that there are circumstances in whicharight isimplicit inthetext of the Bill
of Rights. See, e.g., United States v. Richardson, 894 F.2d 492, 495-96 (1<t Cir. 1990) (“* Thegxth
amendment right to effective assstance of counsal encompasses thecorollary that defendantshavearight to
choose their counsd.”); Souza v. Travisono, 498 F.2d 1120, 1123 n.6 (1st Cir. 1974) (“The crucid
condtitutiond principle at play in determining the necessity of law student access|for prisoners] isthe more
fundamental right of access to the courts, and the corollary right to obtain legd assstanceto facilitate such
access.”) (citations omitted).

The Fourth Amendment commands that warrants not issuesave upon probable cause. U.S. Const.
amend. IV. That languageimpliesaright, in aperson whose property has been subjected to search and/or
seizure pursuant to awarrant, to challenge whether the warrant wasin fact predicated on probable cause.
That, inturn, impliesaright to view the underlying materid sthat purportedly established probable causefor
the search. See, e.g., In re Search Warrants Issued on Apr. 26, 2004, 353 F.Supp.2d at 589 (“This
[Fourth Amendment] protection reaches dl dike, whether accused of crime or not, and theduty of givingto
it force and effect is obligatory upon dl intrusted under our Federd system with the enforcement of laws.”)
(quoting Weeks v. United States, 232 U.S. 383, 391 (1914), overruled on other grounds by Mapp v.
Ohio, 367 U.S. 643, 655-56 (1961)).

What ismore, asthe Digtrict Court for the Digtrict of Maryland points out, the history and structure
of Rule 41 buttress afinding of such aright. Seeid. at 589-91. Asthe court observes, the seding of a

search-warrant affidavit historically has been an exceptional measure. Seeid. at 589; seealso, e.g., Inre



Search Warrant for Second Floor Bedroom, 489 F. Supp. 207, 212 (D.R.1. 1980) (“Itisimportant . . .
that thegovernment demondtrateared possbility of harm beforethe Court takesthe unusud sep of seding
asearch warrant affidavit not based directly on grand jury testimony.”); CharlesAlan Wright, Nancy J. King
& Susan R. Klein, 3A Federal Practiceand Procedure 8 672, at 332-33 (3d ed. 2004) (“The court has
power to order the affidavits seded, but this is an extraordinary action, and should be done only if the
government shows ared posshbility of harm.”) (footnotes omitted).

In keeping with thishistory, until 1972 Rule 41 required that the warrant itsdlf state the grounds for
its issuance and the names of any affiants. See Fed. R. Crim. P. 41 advisory committee’ s note (1972
Amendments). The requirement was diminated as “unnecessary paper work([,]” with the advisory
committee presuming (arguably asameatter of Fourth Amendment right): “A person who wishesto chdlenge
the vdidity of a search warrant has access to the affidavits upon which the warrant wasissued.” 1d.

In addition, as counsd for Dr. Amato pointed out a ord argument, it issignificant that Rule 41(g)
continues to provide (in the digunctive) that “[a] person aggrieved by an unlawful seerch and saizure of
property or by the deprivation of property may move for the property’ sreturn.” Fed. R. Crim. P. 41(g)
(emphasis added).”* Clearly, an individua camnot know whether he or she has been “aggrieved by an
unlawful search or saizure’ unlesshe or she can meaningfully ascertain whether that isthe case. | ammindful
of the government’ s point—which | congder well-taken —that since 1989 the scope of theremedy available

pre-indictment under Rule 41 has been greatly circumscribed. See Fed. R. Crim. P. 41 advisory

" The government does not appear to dispute that Rule 41(g) affords a pre-indictment remedy. Inany event, therecan be
no doubt that it does. See, e.g., United States v. Roberts, 852 F.2d 671, 673 (2d Cir. 1988) (noting that Rule 41(e),
predecessor to Rule 41(g), provided, inter alia, pre-indictment procedure for return of property); In re Ninety-One
Thousand Dollars in U.S. Currency, 715 F. Supp. 423, 427 (D.R.1. 1989) (“[F]edera courts have variously found the
authority to hear pre-indictment motionsfor return of property not only in the statutory grant of jurisdiction embodied in
Rule 41(e) but also in the longstanding, non-statutory doctrine of equitable or ‘anomalous’ jurisdiction[.]”).

10



committee' s note (1989 Amendments) (“The amendment deletes language dating from 1944 dating that
evidence shdl not be admissible a a hearing or at atrid if the court grants the motion to return property
under Rule 41(e) [predecessor to Rule 41(g)].”)*%: see also, e.g., Flores v. Goldsmith, No. 5:02MCL,
2002 WL 31422859, at *6 (E.D. Tex. Aug. 14, 2002), aff'd, 112 Fed. Appx. 361 (5th Cir. 2004)
(holding that asresult of 1989 amendment, Rule 41(e) does not provide cause of action for pre-indictment
suppression of evidence); J.B. Manning Corp. v. United Sates, 86 F.3d 926, 927-28 (9th Cir. 1996)
(same). Nonetheless, even accepting for the sake of argument thet (i) the only remedy available pursuant to
Rule 41(g) is return of property, and (ii) Dr. Amato isunlikely to prevail were he to bring such a motion
inasmuch as, inter alia, he aready has copies of dl documents seized, his particular circumstances are
beside the point. What matters, for purposes of the broader question presented, isthat Rule 41(g) provides
apre-indictment right to seek return of property on two aternative bases, one of whichisthe commisson of
an unlawful seerch and saizure. See, e.g., In re Search of 8420 Ocean, 353 F. Supp.2d at 579 & n.2
(agreeing with government that Rule 41 offered “little remedy” to target who had not been deprived of use
of seized property; nonethel essholding that target had Fourth Amendment right of accessto search-warart
afidavit).

Hndly, as the Digtrict Court for the Digtrict of Maryland e oquently observes, there is something

fundamentdly unsatisfactory in the suggestion that a target has, a mogt, the same right of access to the

2 Rule 41(e) formerly governed motionsfor return of property. As part of ageneral restyling not intended to affect its
substance, it was redesignated Rule 41(g). See Fed. R. Crim. P. 41 advisory committee' s note (2002 Amendments); Inre
Search of Law Office, Residence, & Storage Unit Alan Brown, 341 F.3d 404, 408 n.3 (5th Cir. 2003). Thus, it remains
appropriate to look for guidance to caselaw construing former Rule 41(e).

11



documents purporting to establish probable cause for an intruson into hisor her home, office or vehicleas
any disinterested person on the street™

[The] balancing test under the common law does not adequately address the interests of

subjects of governmenta searches. The common law right of access derives from the

presumption of openness which the Supreme Court has ascribed to judicid proceedings
andjudicid records. Thepublic sinterestin ng court recordsand proceedings often

runs counter to, and often must be balanced againg, theinterests of acrimind defendant (or

the subject of acrimina investigation). Thisis particularly true in cases such asthe ingant

one. Here, the Proper[ty] Owner has a strong interest in preventing public disclosure.

However, the Property Owner has an abiding interest in challenging the reasonableness of

the government’ sinvasion of his property and/or his privacy. Thisinterest is Smply not

addressed by the common law right of access.

In re Search Warrants Issued on Apr. 26, 2004, 353 F. Supp.2d at 590 (citations omitted) (emphasisin
origind).

For dl of the foregoing reasons, | am satisfied that the First Circuit would recognize, in atarget
property owner, a post-search, pre-indictment Fourth Amendment right to ingpect the underlying search
warrant affidavit.

B. Government Showing of Compelling Need

Borrowing a page from First Amendment jurisprudence, courts recognizing a property owner’s
Fourth Amendment right of access to a search-warrant affidavit have held that “[i]n order to prevent a
subject fromingpecting the contents of asearch affidavit, the government must demonstrateto the court thet:
1) there isa compdlling governmenta interest requiring materias to be kept under sedl, and 2) thereisno

less redtrictive means, such as redaction, available” 1d. at 591; see also, e.g., In re Search Warrants

Issued Aug. 29, 1994, 889 F. Supp. a 301-02.

3| refer to the common-law right of access, pursuant to which “the decision to grant or deny accessis |eft to the sound
discretion of the trial court, a discretion to be exercised in light of the relevant facts and circumstances of the particular
case.” United Statesv. Cianci, 175 F. Supp.2d 194, 201 (D.R.l. 2001) (citation and internal quotation marks omitted).

12



In its Opposition, the government contends that even assuming arguendo the existence of a
congtitutiond right of access, the court should decline to unsed the Trevino Affidavit inasmuch as.

1. Dr. Amato’s case for seeing the affidavit iswithout merit. See Opposition at 10.

2. Theaffidavit providesadetailed roadmap of the government’ sinvestigationthrough thedate
of thewarrant, asaresult of which, if disclosure were made, Dr. Amato would know what documentsthe
government deemed significant at atime when he is seeking to quash adminigrative subpoenas. Seeid.

3. Because the affidavit includes the names and statements of severd cooperating
witnesses, including detailed information about their medica condition and medicd treatments and medica
information concerning family members, disclosure of thisinformation to Dr. Amato and tothe publicwould
have a chilling effect on the government’s ability to maintain their continued cooperation or obtain the
cooperation of other witnesses whose testimony might berelevant.  Seeid.

| address each of these pointsin turn, concluding:

1 The burden is on the government to prove its continued need for secrecy.

2. The government’s “roadmap” concern is not well-taken (except to the extent it bears on
concern about the release of particular patient/witness identities and testimony, which | discussbelow). |
takejudicid noticethat Dr. Amato isrepresented by well-regarded counsd who include aformer Assstant
United States Attorney and a former government agent. At ord argument, counsel for Dr. Amato
persuasvely posted that there is no mystery about where the government isgoing: Thisisarun-of-themill
investigation into whether Dr. Amato’ shilling practices are acceptable, not an organized-crimeor terroriam
case. Ashiscounsd pointed out, Dr. Amato has had alimited number of patientsover thetimeperiodin
question. Dr. Amato dready knowsthat what isinissue hereis whether servicesrendered were medically

necessary and were performed as billed and (in generd) whether his reimbursement requests were

13



supportable. In short, there is no demonstrable harm to the government in reveding to Dr. Amato its
drategic roadmap through the date of execution of the warrant — something he essentialy aready has
figured out.

3. Ascounsd for Dr. Amato pointed out at oral argument, and his counterpart conceded, the
government misspoke in its papers in expressing concern about reveding patient identities and treatment
information to the public. Counsd for both Sdes have agreed that the Trevino Affidavit should not, at this
time, be made public. Nonethdless, counsd for the government expressed concern about affording even
Dr. Amato access to the identities and detailed testimony of patient/witnesses a thistime. 1 am unwilling
amply to dismiss this concern out of hand.

As of the time of ora argument, the government till was in the process of seeking to gather
documents (having issued the subpoenas that Dr. Amato now is contesting) and finding and interviewing
witnesses. Ascounsd for the government represented at oral argument, and his counterpart confirmed, Dr.
Amatoishimsdf inthe midgt of conducting hisown counter-investigation. At ord argument, counsd for the
government posited that, under the circumstances, granting Dr. Amato access to the entire fifty-page
Trevino Affidavit might well chill theinvestigation by deterring existing or future witnesses from cooperating
and even tempting Dr. Amato to hideor destroy relevant documents. Counsd for Dr. Amato regjoined that
the government offers nothing but pure speculation thet Dr. Amatowould (in effect) go so far asto commit
the crime of obstructing justice™® He argued that the government fails to demondrate the sort of

“compdling” interestin protection of awitnessthat would be present if, for example, there were abonafide

“ Examples of federal statutes criminalizing obstruction of justice are 18 U.S.C. § 1512 (proscribing tampering with a
witness, victim or informant), 18 U.S.C. § 1518 (proscribing obstruction of acriminal investigation of health-careoffenses)
and 18 U.S.C. § 1519 (proscribing destruction, alteration or falsification of recordsin federal investigations).
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concern about endangerment of awitness slife; rather, in hisview, the government Smply seeksto misuse
the cloak of secrecy for Strategic advantage.

Whilethe government has offered no hard evidenceto provethat itswitnesses' testimony wouldbe
chilled, thereisaline of casdaw recognizing a so-cdled “informer’ sprivilege” See, e.g., In re Search of
1638 E. 2nd ., 993 F.2d 773, 774 (10th Cir. 1993) (“Under the [informer’g] privilege, the Sate is
normaly entitled to refuse to disclose the identity of aperson who has furnished information relating to an
investigation of a possible violation of law. The underlying concern of the doctrine is the common-sense
notion that individuals who offer their assstance to a government investigation may later be targeted for
reprisal from those upset by the investigation. The government is entitled to assert the privilege without
showing that reprisd or retaiation islikely.”) (citations and internd quotation marks omitted); In re 8420
Ocean, 353 F. Supp.2d at 580 n.4 (acknowledging that informer’ s privilegepresents* apowerful argumert,
at least for redaction],]” given that “the rule ordinarily is that the government need not make a threshold
showing that reprisa or retdiation is likely, because of the sgnificant policy congderations behind the
privilege, as well as the difficulty of such proof.”) (citation and interna quotation marks omitted). The
government does not invoke the privilege by name; however, it raisesthe types of concernsthet underlieit:
“[B]ecause the affidavit includes the names and statements of severd cooperating witnesses, including
detailed information about their medical condition and medical trestments, and medica information
concerning family members, the disclosure of thisinformation to Dr. Amato andto the public would have a
chilling effect on the government’ sability to maintain their continued cooperation, or obtain the cooperation
of other witnesses that may be relevant to thisinvestigation.” Opposition at 10.

Regardless whether the government, by way of this argument, adequately invokesthe privilegeor

whether the patient-witnessestechnically qudify as“informers” | think it ppropriatein thiscaseto borrow
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apage from the teechings of thisline of casdaw. Whilethereisno hint that Dr. Amato has threatened or
retdiated againgt any of his patients or otherwise committed any act of obstruction of justice, he and the
government are conducting Smultaneous investigations. Thisinherently places the pool of patientswhose
testimony iscritical to both sdesin adelicate and awkward position. Indeed, at oral argument counsdl for
the government represented that a concerned witness had contacted the government about Dr. Amato’s
counter-investigation. Counsd made clear that he did not mean to suggest that Dr. Amato had done
anythingillegd; however, hisexample underscores thewisdomof gpplication of acommon-sensegpproach
—at lead, inthese circumstances— to the question whether the government has shown acompelling need to
keep theidentities of its cooperating witnesses secret at thistime. See, e.g., Roviaro v. United States 353
U.S. 53, 59 (1957) (“The[informer’s] privilege recognizes the obligation of citizensto communicate ther
knowledge of the commission of crimesto law-enforcement officias and, by preserving their anonymity,
encourages them to perform that obligation.”) (emphasis added).

The informer’s privilege is not absolute; it yieds “when the identification of the informant or of a
communication is essentid to a baanced measure of the issues and the fair adminigtration of justice. The
party opposng the privilege may overcome it upon showing his need for the information outweighs the
government’ sentitlement to the privilege.” Inre Searchof 1638 E. 2nd &., 993 F.2d at 774 (citation and
internal quotation marksomitted). Again, | think it gopropriatein these circumstancesto apply theteachings
of the privilege by andogy. Dr. Amato has not shown, at this point in the investigation, that he is dready
aware of the identities of the patient/witnesses named in the Trevino Affidavit or the gist of their satements
therein. Nor hashe shown thet a thistimehis need for that information outweighsthe government’ sinterest
in maintaining its cooperating witnesses privacy. That is so, in my view, because his needs can be

accommodated without intruding on that sphere of privacy. In addition to containing summaries of
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interviews with specific patient/witnesses, the Trevino Affidavit containsa detailed overview of the progress
of theinvestigation as of thedate of gpplication for thesearchwarrant. That overview issufficient to enable
Dr. Amato to assess, for purposes of any potential Rule 41(g) motion, whether probablecausefor issuance
of the search warrant was shown.

The government accordingly has demonstrated a compelling need to keep the identities of
cooperating patient-witnesses secret from Dr. Amato, a least S0 long as investigations are ongoing.

C. Feasibility of Redaction

| turn to the question whether the Trevino Affidavit practicably can be redacted to accommodate
Dr. Amato while preserving secrecy to the extent the government has made a compdling showing for its
need. At ord argument counsd for the government argued, and | agree, that Smple redaction of patients
nameswould not protect their privacy asagainst Dr. Amato. TheTrevino Affidavit ssummariesof patient
interviews contain a number of detalls about the patients and their families medicd conditions and
treatment by Dr. Amato fromwhich he readily could discern their identities. Hence, | am persuadedthat dl
summaries of patient interviews (contained in paragraphs 16- 35 of the* Factsand Circumstances’ portion
of the affidavit) should be redacted. In addition, one portion of the Preliminary Investigation section,
paragraph 11(d), contains patient-identifying information that warrants redaction.

The Trevino Affidavit, as redacted, in my view nonethdess supplies the essence of what the
government considered to beits probable cause for obtaining the search warrant inissue. As counsd for
Dr. Amato himsdlf stated at ord argument, theissueis not whether the government interviewed Patients X,
Y and Z versus Patients A, B and C but rather whether, overdl, the government demonstrated probable
cause for issuance of the warrant authorizing search of his business premises and vehicle and saizure of a

number of records. Thisredaction should leave him in apostion to accomplish thet god. See, e.g., Inre
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Search of 8420 Ocean, 353 F. Supp.2d at 578 (court “ prepared aredacted affidavit which addressesthe
concerns of the government while providing to Dr. Thompson the judtification for the broad search of his
medica offices. While one paragraph wasredacted totally . . . and substantial redaction was doneto other
paragraphs to protect the identity of the complaining witnesses, much of the affidavit can be unsedled,
alowing Dr. Thompson to learn the basisfor the Sgnificant governmentd intrusion into hismedica practice
and to evauate any motion under Fed. R. Crim. P. 41, without undue interference to theinvestigation or to
the privacy of the complaining witnesses.”).

| have prepared aversion of the Trevino Affidavit redacted in themanner outlined above. A copy
of the redacted affidavit will be provided to the government with this memorandum decision and order but
not to Dr. Amato. | will releaseacopy of the redacted affidavit on April 26, 2005 to Dr. Amato’ s counsd,
unless the government files an objection to this decision on or before April 25, 2005 Inthe event of the
filing of atimely objection, the redacted affidavit will be providedin camerato Judge Singd, the Articlelll
judge who has been assgned this case. In the absence of an objection by the government or if the
government’ sobjectionisoverruled, Dr. Amato shdl have aperiod of ten days from the date on which his
counsdl receivesthe redacted affidavit within which to file an objection to this decision and/or theredactions
madeto the affidavit. Thisrulingiswithout prgudiceto Dr. Amato’ sright to moveto unsed the remainder
of the Trevino Affidavit & alater date should he choose to do so.

So ordered.

> In the civil context, Federal Rule of Civil Procedure 72 provides a ten-day period for the filing of objections to a
magistrate judge’ s pre-trial ruling on a non-dispositive matter or recommended decision on adispositive matter. SsefFed.
R. Civ. P. 72. Whilethereisno comparable criminal rule, proposed new Federal Rule of Criminal Procedure 59, currently
pending Supreme Court approval with an effective date of December 1, 2005, would provide a parallel ten-day deedlinefor
objection to amagistrate judge’ s pre-trial ruling on a non-dispositive matter or recommended decision on adispositive
matter. Inthe circumstances, | am certain that the district judge will deem the civil-rule model to apply and will consider
any objection filed within the time frame specified herein.

18



Dated this 14th day of April, 2005.

M ovant
STEPHEN P AMATO

represented by

/9 David M. Cohen
David M. Cohen
United States Magistrate Judge

MICHAEL A. CUNNIFF
MCCLOSKEY, MINA & CUNNIFF,
LLC

12CITY CENTER
PORTLAND, ME 04101
207-772-6805

Fax: 207-879-9374

Emall: meunniff @avmmec.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Retained

KIMBERLY L. MURPHY
MCCLOSKEY, MINA & CUNNIFF,
LLC

12CITY CENTER

PORTLAND, ME 04101

(207) 772-6805

Designation: Retained

THIMI R. MINA

MCCLOSKEY, MINA & CUNNIFF,
LLC

12CITY CENTER

PORTLAND, ME 04101
(207)772-6805

Emall: tmina@avmmc.com
Designation: Retained

Plaintiff
USA

represented by

19

JAMESW. CHAPMAN
OFFICE OF THE U.S. ATTORNEY



20

DISTRICT OF MAINE

P.O. BOX 9718

PORTLAND, ME 04104-5018
207-780-3257

Email: jamesw.chgpman@usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED



