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Defendants

RECOMMENDED DECISION ON DEFENDANTS MOTION FOR SUMMARY
JUDGMENT

The defendants, the Town of Windham, Richard Lewsen, Peter Fulton, Jeff Smith and Ernest
MacVane, movefor summary judgment on dl fourteen counts of the complaint. Theplaintiff hasconsented
to the entry of summary judgment againgt him on Count X1, which alegesintentiond infliction of emotiona
digress. Plantiff’sObjectionto Defendants Motion for Summary Judgment, etc. (* Opposition”) (Docket
No. 16) a 10; Complaint and Demand for Jury Trid (“Complaint’) (Docket No. 1) 1 106-09. |
recommend that the court grant the motion with respect to the remaining counts.

[. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(C);
Santoni v. Potter, 369 F.3d 594, 598 (1« Cir. 2004). “Inthisregard, ‘materid’ meansthat a contested

fact has the potentia to change the outcome of the suit under the governing law if the dispute over it is



resolved favorably to the nonmovant. By like token, ‘genuin€ meansthat ‘the evidence about the fact is
such that areasonable jury could resolve the point in favor of the nonmoving party.” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of al reasonable inferencesin itsfavor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of itsclaim on which the
nonmovant would bear the burden of proof at trid, itsfalure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locad Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must fird file a satement of materid factsthat it dlaimsarenctindispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a respongve “separate, short, and concise’ statement of materid

facts in which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the



moving party’ s statement of materia fact.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits
own additiond statement of materia factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s Satement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or quaify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing statement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificaly referenced in the parties’ separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1st Cir. 2004) (“We have condggtently upheld the enforcement of
[Puerto Rico's smilar locd] rule, noting repeatedly thet partiesignore it a ther peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.” (Citationsand interna
punctuation omitted.)).

Il. Factual Background
The statements of materid factsfiled by the parties present the following appropriately- supported

undisputed materid facts.



Theplaintiff and Darryl Twitty spent the evening of June 29 and the early morning of June 30, 2002
a Harmony Hall in Gray, Maine, arriving back & the plaintiff’ shomeat approximately 1:30 am. Paintiff’ s
Statement of Materid facts(“Plantiff’ sSMF’) (included in Plantiff’ s Opposing Statement of Materid Facts
(“Plantiff’s Responsve SMF’) (Docket No. 17), beginning a 6) 11 1-2; Reply to Plaintiff’ sResponseto
Defendant’ s[sic] Statement of Materid Facts (“ Defendants Responsive SMF’) (Docket No. 20) 11 1-2.
While a Harmony Hall, the plaintiff drank beer. Id. 27. On June 30, 2002 at approximately 1:34 am.,
John Perruzzi, dispatcher for the police department in Windham, Maine, received a cdl from Marlene
Cleaves. Defendants Statement of Materid Facts in Support of Motion for Summary Judgment
(“Defendants SMF”) (Docket No. 10) 1 1; Plantiff’ sResponave SMF 1. Cleavestold Perruzz that she
was house-gitting at 44 Woodland Road in Windham and that therewas aloud, angry disturbance going on
outsde. Id. 12. Shetold Perruzzi that two men werefighting and shouting. Id. 3. Shetold Perruzzi that
one man stated words to the effect of “Do | haveto go get my gun?’ 1d. She dso told Perruzz that the
two men continued to argue loudly after they entered the house at 48 Woodland Road. Id. The plantiff
resided at 48 Woodland Road. Plaintiff’s SMF § 28; Defendants Responsive SMF ] 28.

Perruzzi dispatched defendant officers Jeff Smith and Ernest MacVane and defendant sergeant
Peter Fulton to the scene of the disturbance. Defendants SMF 14; Plaintiff’sResponsve SMF §14.1 The
officers were told about the report of the fight, the threat of a gun and that two people had entered the
house. Id. 5. While the officers were en route, Cleaves stayed on the telephone with Perruzzi and
continued to report on the activities of the men at 48 Woodland Road. Id. 16. Perruzzi gavetheofficers

directionsto 48 Woodland Road and advised that that a domestic altercation gppeared to be ongoing & the

! The parties’ statements of material facts do not mention the rank of Smith, MacVane and Fulton, but there does not
(continued on next page)



house. Id. 7.2 Based on theinformation they received from dispatch, the officers considered the Situation
to be one of domedtic violence. 1d. The officers arrived at the house at approximately 1:43am. Id. § 8.

All three officers had received training in search and seizure, warrantless entries, domestic violence
stuations, deadly weapons and the use of force. 1d. 19. The officers were trained that in domestic
violence dtuations they should identify the aggressor, separate the parties, investigate the scene and
determine whether anyone wasinjured or in need of assstance. 1d. 10. Fulton, assupervisor and senior
officer, gpproached the house first. 1d. §11. From outside the screened doorway, the officers could only
seetheplantiff ingdethehouse. 1d. Theplaintiff dlegesin hiscomplaint that herefused to dlow Fultoninto
the house and told the officersto leave the premises. 1d. 12. Theofficerstold the plaintiff that they were
at hisresidence because they had received acomplaint. Plaintiff’ sSMF 6; Defendants Responsve SMF
1 6. Because only one person was visible, the officers entered the house to do a protective sweep and to
determine if anyone needed assistance. Defendants SMF ] 14; Plaintiff’s Responsve SMF ] 14.

The officersidentified the plaintiff, who appeared to beintoxicated, astheaggressor. 1d. §15. The
plantiff aleges that the first two officers who entered the house pushed him aside. 1d. §16. Hebelieves
that these two officerswere MacVane and Fulton. Plaintiff’ s SMF 4 12; Defendants Responsive SMF
12. The plaintiff was not injured as a result of being moved asde. Defendants SMF 9] 16; Plaintiff's
Responsive SMF 1 16. While doing a protective sweep of the house, Fulton and MacVane located and

identified Darryl Twitty. 1d. § 17. The officers ran Twitty’s name through dispatch and discovered an

appear to be any dispute about their respective ranks. See Defendants’ Motion for Summary Judgment, etc. (“Motion”)
(Docket No. 9) at 1.

2 The plaintiff purportsto deny this paragraph of the defendants’ statement of material facts, Plaintiff’s Responsive SMIF
17, but the denial is not responsive to the factual assertions made in the paragraph, which is supported by the citations
to the summary judgment record given by the defendants in support of the paragraph. The paragraph is accordingly
deemed admitted.



outstanding warrant for his arest. 1d. MacVane then placed Twitty under arrest. 1d. The plantiff
repeatedly demanded that the officers get out of hishouse. 1d. 118. The officersexplained thet they were
in the house responding to areport of afight and agun and would leave as soon asthey identified everyone
in the house and ensured that everyone was safe. 1d. ] 19.

The plaintiff aleges that he was shouting and cursing & MacVane. 1d. 120. Hedlegesthat he
turned away from MacVane and took a step toward another officer, whereupon MacVanegrabbed hisarm
and swung it around, causing the plaintiff’ shand to comeinto contact with adoor, resulting inaninjury. 1d.

Nether the officers nor Twitty saw any injury to the plaintiff on June 30, 2002. 1d. §21. Theplantiff did
not complain of any injury to the officers while they were in his house. 1d. After dispatch informed the
officersthat there were no outstanding warrantsfor the plaintiff’ sarrest and after determining that no onein
the house was in need of assistance, the officersleft the house by 1:54 am. 1d. 1 23.

The Windham police department has proceduresfor reviewing complaints againgt officers. 1d. 24.

The department has never disciplined Fulton, Smith or MacVanefor any violation of departmentd policies
or practices. 1d. Thedutiesof defendant Lewsen, the chief of policefor Windham, include preparing and
promulgating policies and practices, preparing and supervisng training, investigating complaints and
supervisng officers. 1d. § 26; Plantiff’s SMF ] 15; Defendants Responsive SMF 1 15. A study of the
Windham police department done by the Maine Chiefs of Police Association noted several aress that
needed improvement, including communication between Lewsen and other officers. Plaintiff’ sSMF Y 17-
18; Defendants Responsive SMF 11117-18. The study aso noted that therewas no system for employee
evauations and that there was alack of trust between Lewsen and the officersin the department. 1d.

20-21.



The plaintiff caled the Windham police department and spoke to L ewsen about what happened at
his home on June 30, 2002. Id. 33. Lewsendid not refer the complaint for investigation at that time. 1d.
An interna investigation began on December 31, 2002. 1d. 1 34.

[11. Discussion

The complaint asserts clams againgt each of the defendantsunder 42 U.S.C. § 1983 and theMaine
Civil Rights Act (“MCRA"), 5 M.R.SA. §4682 (Counts I-VI1); acivil conspiracy dam againg dl of the
defendants (Count VI1); and tort claims againgt defendants MacVane, Smith and Fulton (CountsVI11-X,
XI1I-XIV. The defendants present arguments specific to each type of clam.

A. ClaimsUnder Section 1983 and MCRA Against Officers

Counts I-111 and VI assert clams under 42 U.S.C. § 1983 and the Maine Civil Rights Act against
Fulton, MacVaneand Smith. Complaint {[153- 70, 87-89. These defendants contend that they are entitled
to qudified immunity againg the daims of violation of the plaintiff’s due process rights dleged in those
counts and to judgment on the claims of use of excessve force aleged in those counts. Motion at 5-10.
The disposition of the federa clams under section 1983 controls the clam under the MCRA. Forbisv.
City of Portland, 270 F.Supp.2d 57, 61 (D. Me. 2003) (excessive force claim); Jennessv. Nickerson,
637 A.2d 1152, 1159 (Me. 1994) (qudified immunity).
1. Qualified Immunity. Each of the section 1983 counts aleges violation of the plaintiff’ s right to due
processof law. Complaint 1155, 61, 67. The officer defendants contend that they are entitled to summary
judgment due to qudified immunity on this aspect of these clams. They rely on the doctrine of exigent
circumstances. Motion at 5-7.

[L]aw enforcement officershailed [Sic] into court in their individua capacitiesto

respond to damages are entitled to qudified immunity from suit in cvil rights
actions under section 1983, provided their conduct did not violate clearly



established tatutory or congtitutiond rights of which areasonable police officer
would have known.

Hegarty v. Somerset County, 53 F.3d 1367, 1372 (1st Cir. 1995) (citation and interna punctuation
omitted). The Fourth and Fourteenth Amendmentsto the United States Congtitution prohibit awarrantless
entry into a residence except in exigent circumstances and with probable cause. 1d. at 1373.

[T]he qudified immunity inquiry does not depend on whether the warrantless
entry was conditutiond, but alows as wel for the inevitable redity that law
enforcement officidswill in some cases reasonably but mistakenly conclude that
their conduct is congtitutional, and that those officials — like other officidlswho
act inwaysthey reasonably believeto be lanvful — should not be held persondly
ligble. In other words, qudified immunity swveeps so broadly that dl but the
planly incompetent or those who knowingly violate the law are protected from
cavil rights suits for money damages.

Id. (citation and internd punctuation and emphasis omitted).

The exigent circumstances usudly recognized include: (1) risk to the lives or
hedlth of he investigating officers; (2) risk that the evidence sought will be
destroyed; (3) risk that the person sought will escape from the premises; and (4)
“hot pursuit” of afleaing felon.

United Sates v. Beaudoin, 362 F.3d 60, 66 (1st Cir. 2004). The First Circuit o recognizes asan
exigent circumgtance “an emergency Stuation in which police must act quickly to save someone s life or
prevent harm.” 1d.

Generaly, under the emergency doctrine, there must be a reasonable basis,
sometimes said to be approximating probable cause, both to beieve in the
existence of the emergency and to associate that emergency with the area or
place to be searched. The analysis must be with reference to the circumstances
confronting the officer, including, as one commentator has put it, the need for a
prompt assessment of sometimes ambiguous information concerning potentialy
Serious consequences.

Id. (citationsand internal quotation marksomitted). “[T]heinquiry determining the existence of an exigency

is essentialy one of reasonable suspicion.” 1d. at 67.



The plaintiff argues that exigent circumstances and probable cause did not exist a the time the
officers entered his resdence. Oppostion a 4-5. He asserts that (i) “[t]here was no report by Mrs.
Cleaves of seeing agun or hearing gun shotsfired;” (ii) “there was no information relayed by Mrs. Cleaves
from which the officers could haveinferred that thiswas astuation involving domegtic violence” the officers
could see only one person insde the residence® “Mrs. Cleaveq’] report to the police is diametricaly
opposed to Plaintiff[’ 5] recitation of the facts; there was no report of any physica injuries; “upon arrivd to
[sc] Plantiff’ sresidence none of the basic information regarding the complaint phoned in by Mrs. Cleaves
was confirmed,” gpparently because the officers did not hear any disturbance coming from insde the
resdence or see a gun or any evidence that a gun had been discharged; and the complaint was
“mischaracterized”’ as one involving domedtic violence. Id. Thisargument missestwo crucid points. First,
the plaintiff has not provided evidentiary support viahis statement of material factsto support the assertions
that “none of the basic information regarding the complaint . . . was confirmed” upon the officers arriva or
that they did not hear any disturbance from inside the residence or seeagun or any evidencethat agun had
been discharged. The court therefore cannot consider those factua assertions. Second, the test for the
existence of exigent circumgtances is not whether the Situation presented to the officers actudly involved
domestic violence, as that term is defined by Maine law, or whether the complaining witness' s report is
subsequently borne out by the facts or contested by the plaintiff.

[T]he appropriateness of warrantless entry under the emergency doctrine cannot
be determined by the extent to which human lifewasactudly in danger. Insteed,
when policemen . . . are confronted with evidence which would lead a prudent

and reasonable officia to seeaneed . . . to protect life or property, they are
authorized to act on that information, even if ultimately found erroneous. That no

% The plaintiff’ s assertion that he was “ seated in his living room when the police arrived at thishome,” Opposition at 7, is
not supported by the citation given to his statement of material facts, which provides only that hewasin hisliving room
at the time, not whether he was standing or sitting. Plaintiff’s SMF 9.



victimsarefound, or that the hurried and incomplete information on which officers

have to base their decisons ultimately provesto be false or inaccurate, does not

render the action any lesslawful. Aslong asthe officers reasonably believe an

emergency Stuation necessitates their warrantless search, such actions must be

upheld as constitutiond.
United States v. Lawlor, 324 F.Supp.2d 81, 86 (D. Me. 2004) (citations and internd quotation marks
omitted).

In this case, the defendant officers had been told that following aloud dtercation outside, during
which apossble threat to useagun was made, the disputants had entered the plaintiff’ shouse. The plaintiff
refused to alow the officers to enter the house. The officers did not know whether another person was
insde the house and reasonably believed that another person was present and might beinjured. “If there
had been an injured or dangerous person insde the house, the police would have been foolish to delay
investigetion.” 1d. a 88 (citation and internd quotation marks omitted). The officers belief that an
emergency Stuation necessitated their warrantless search wasreasonable; they are entitled to the protection
of qudified immunity from the charges based on due process.

2. Excessive force. Counts I-111 and VI dl include dlegations of the use of excessve force by the
defendant officers. Complaint Y54, 60, 66, 88. The plaintiff contendsthat excessveforcewasusedin
two ingtances: in obtaining entry to his resdence and when MacVane “ sivung him around.” Opposition at
7.% With respect to the first instance, the plaintiff assertsthat “if as Plaintiff hes argued above the entrance
into Pantiff’s home was a violaion of Plantiff’s conditutiond rights then any physicd contact used by

Defendant’ s[sc] to remove Rlaintiff from the doorway of the home to gain entry isnecessarily excessive.”

Id. | have determined that no such violation could be established on the evidence presented. With respect

* The plaintiff asserts that “ Defendant MacV ane swung him around which ultimately caused him to break his finger.”
(continued on next page)

10



to the second instance, the plaintiff merdly statesin conclusory fashion that, takenin thelight most favorable
to him, the fact that MacVane swung him around as he was turning away from MacVane, causng the
plaintiff’s hand to come into contact with a door, resulting in an injury, Defendants SMF {1 20, Plaintiff’s
Responsive SMF | 20, “establish[es] a clam of excessiveforce and dueto the Defendants' denid of any
physica contact with Plaintiff . . . there exigsagenuineissue of materid fact. ...” 1d. Thelatter argument
ignoresthefact that the officer defendants’ argument concerning excessiveforcetreatsthedlegationsinthe
complant asif they weretrue. Motion a 8n.5.

All clamsthat police officers have used excessiveforce are andlyzed under the Fourth Amendment
and its reasonableness standard. Graham v. Connor, 490 U.S. 386, 395 (1989). Liauility may be
imposed for the use of excessive force even in the absence of serious injury. Bastien v. Goddard, 279
F.3d 10, 12 (1st Cir. 2002). In order to prevail, a plaintiff

must demondtrate that the police defendant’s actions were not objectively

reasonable, viewed in light of the facts and circumstances confronting him and

without regard to his underlying intent or motivation.
Id. at 14 (citation omitted). “[T]he Supreme Court’ s standard of reasonablenessis comparatively generous
to the police in cases where potentid danger, emergency conditions or other exigent circumstances are
present.” Roy v. Inhabitants of the City of Lewiston, 42 F.3d 691, 695 (1st Cir. 1994).

The plaintiff’s sole argument with respect to the officers who moved him aut of the way when
entering his resdence iswithout merit. Defendants Fulton and Smith are accordingly entitled to summary

judgment on any clams of excessve force, as only MacVaneisinvolved in the second dleged incident of

excessve force. The plantiff’'s argument concerning the injury to his hand requires only dightly more

Opposition at 7. Neither paragraph 14 of his statement of material facts, the authority cited for this assertion, nor any
(continued on next page)
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atention. He admits that he was shouting and cursing at MacVane, Defendants SMF | 20, Raintiff’'s
Responsive SMF 20, and that hewas arguing with MacVane, Plantiff’ sSMF ] 14, inthe course of which
he turned away from MacVane and took a step toward another officer, id. Under these circumstances, it
was not unreasonable for MacVane to reach for the plaintiff’s arm, in order to prevent him from going
closer to the other officer; it was not unreasonable for MacVaneto think that the plaintiff might be about to
drike or hold the other officer. None of the facts in the summary judgment record can reasonably be
construed to dlow the drawing of an inferencethat MacV ane, by swinging the plaintiff around, waslikey to
cause the plaintiff injury or to make the plaintiff’s hand strike adoor. For dl that appearsin the summary
judgment record, MacVaneis entitled to summary judgment on the excessve force clams.
B. ClaimsAgainst Defendant L ewsen

Count 1V asserts a clam under section 1983 againgt defendant Lewsen. Complaint Y 71-80.
Count VI gppears to dlege that Lewsen, dong with dl other defendants, violated the Maine Civil Rights
Act. 1d. 1187-89. Lewsen contendsthat heisentitled to quaified immunity onthesedams® Theparties
agree that these clams concern Lewsen's liability as a supervisor of the officers who responded to
Cleaves s911 call. Motion at 10, Opposition at 7-8. Supervisory ligbility under section 1983 cannot be
predicated on arespondeat superior theory. Seekamp v. Michaud, 109 F.3d 802, 808 (1st Cir. 1997).
A supervisor can be hed liable only on the basis of hisown actsor omissons. Sanchezv. Alvarado, 101
F.3d 223, 227 (1st Cir. 1996). A supervisor

can beheldliddleif (1) the behavior of his subordinates resultsin aconditutiona
violation, and (2) the supervisor’s action or inaction was afirmatively linked to

other paragraph of the plaintiff’s statement of material facts states that the plaintiff’s finger was broken.

® Both the defendants and the plaintiff refer to the civil rights claims asserted against Lewsen as Counts| and 11. Motion
at 10-11; Opposition at 7. However, in the only complaint filed with the court in this action, those claims appear in Counts
IV and VI.
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that behavior in that it could be characterized as supervisory encouragement,
condonation or acquiescence or gross negligence amounting to ddiberate
indifference.
Seekamp,109 F.3d at 808 (quoting Lipsett v. University of Puerto Rico, 864 F.2d 881, 902 (1st Cir.
1988)) (internd punctuation omitted). The indifference required must be deliberate, reckless or cdlous,
and there must be proof that the supervisor’s conduct led inexorably to the condtitutiona violation. |d.
The plaintiff has submitted evidence concerning the training provided to the officer defendantsanda
study of the department, for which he does not provide adate, which criticized Lewsen and the department
in somerespects. Plaintiff’s SMF 1Y 15-26. However, as| have dready discussed, the plantiff hasfaled
to present sufficient evidence of acondtitutiond violation by the officersto alow that issueto be decided a
trid. Accordingly, he cannot show that the behavior of Lewsen’s subordinates resulted in a congtitutiona
violaion, and Lewsen istherefore entitled to summary judgment on these counts.
C. Claim Againg the Town
Count V of the complaint aleges that policies and customs of the defendant town caused the
deprivation of the plantiff’s clearly established condtitutiona and statutory rights under section 1983.
Complaint 1Y 81-86. The defendants contend that the town is not liable under Section 1983 because the
officers did not commit any condtitutiond violation. Motion a 11-12. The plaintiff agrees that he can
recover onthisclam“only . . . if thereisliability by the subordinate officersin thismatter.” Opposition at 9.
In generd, atown may bevicarioudy ligblefor the actions of its police officerseven if those officersenjoy
immunity from suit. Napier v. Town of Windham, 187 F.3d 177, 191 (1st Cir. 1999).
A municipdlity’s podtion in a § 1983 auit differs from thet of the individud
defendants in two key ways. Fird, the municipdity enjoys no immunity from
dameages liability under 8§ 1983. This means that it is not impossble for a

municipdity to be hed ligble for the actions of lower-leve officers who are
themsalves entitled to quaified immunity. Second, amunicipdity cannot be held

13



liable under arespondest superior theory. Thismeansthat evenif theindividua
defendants are liable, the municipaity may not be.

Fletcher v. Town of Clinton, 196 F.3d 41, 55 (1<t Cir. 1999) (citationsand interna punctuation omitted).
The latter congderation is not applicable here. With respect to the possibility that a town may be held
liable even when its officers are entitled to qudified immunity, when, as here, the plaintiff bases hisclam
againg the municipality on an dleged failureto train police officers adequately, Oppostion &t 9, the plaintiff
must show a direct causad link between the municipa action or inaction and “the deprivation of federd
rights” Fletcher, 196 F.3d at 55. | have concluded that the plaintiff has not presented sufficient evidence
of adeprivation of afedera right to alow him to proceed to trid on that issue. Accordingly, the town is
entitled to summary judgment on Count V.
D. State Tort Claims
Counts VI11-X and X11-XIV°® dlege that each of the officer defendants committed the torts of
assault and trespass. Complaint Y 94-105, 110-121. The officers contend that they are entitled to
immunity on these dlamsunder the Maine Tort Claims Act becausetheir dleged actionswere discretionary
acts. Motion at 15-17. Municipa employeesin Maine are absolutely immune from persond civil ligbility
for performing or falling to perform any discretionary function or duty, whether or not the discretion was
abused, 14 M.R.SA. §8111(1)(C), and for any intentional act or omission within the course and scope of

employment, s0 long as the employee' s actions are not found to have been in bad faith, 14 M.R.SA. 8§

® The defendants refer to the affected counts as 1 V-V11, Motion at 15, but | have again used the numbers of the countsin
which these claims are presented in the only complaint that has been filed in this case. Counts|V and V in the filed
complaint expressly arise only under 42 U.S.C. § 1983. Count V expressly invokes the Maine Civil RightsAct. Count VI
is a state-law civil conspiracy count that | will address below. The defendants also suggest that defendant Lewsen is
implicated in the counts that are subject to the Maine Tort Claims Act. Id. at 16-17; Defendants Reply Brief in Response
to Defendants' Motion for Summary Judgment (“Reply”) (Docket No. 19) at [4]. It is not possible to read any such
implication into Counts VI11-X or XI1-XIV.

14



8111(1)(E). A warrantlessforcible entry and subsequent use of force qudifiesasa“discretionary function”

for purposes of this statute. See, e.g., Hegarty v. Somerset County, 848 F. Supp. 257, 269 (D. Me.
1994), rev' dinpart on other grounds, 53 F.3d 1367 (1st Cir. 1995); McLainv. Milligan, 847 F. Supp.
970, 973, 977-78 (D. Me. 1994); Leach v. Betters, 599 A.2d 424, 426 (Me. 1991). Discretionary
function immunity is afforded officers “ except to the extent they act in amanner 0 egregious asto clearly
exceed, as a matter of law, the scope of any discretion [they] could have possessed in [their] officid

capacity as [police officers].” Comfort v. Town of Pittsfield, 924 F. Supp. 1219, 1236 (D. Me. 1996)
(atation and interna quotation marks omitted). Even when al reasonable inferences are drawn in the
plantiff’s favor from the undisputed materid facts, and even if dl of the facts dleged by the plantiff are
taken astrue, none of the aleged conduct of the officersin this case approachesthelevel of egregiousness
that would deprivethem of discretionary function immunity under the state Satute. Accordingly, the officer
defendants are entitled to summary judgment on Counts VI11-X and XI11-XIV.

E. Civil Conspiracy
Count VII of the complaint aleges that dl of the defendants “acted in concert” to commit

“independently recognized torts contained herein.” Complaint §191-92. In order to recover under Maine
law on thiscivil conspiracy dam, the plaintiff must establish that an independently recognized tort hasbeen
committed. Potter, Prescott, Jamieson & Nelson, P.A. v. Campbell, 708 A.2d 283, 286 (Me. 1998).
The plaintiff contends that “the clams for Assault and Trespass survive summary judgment and therefore
provideabasisfor theconspiracy clam.” Opposition at 12. Asdiscussed above, theclamsfor assault and
trespass do not survive the defendants motion for summary judgment.  Asareault, the defendants are

entitled to summary judgment on this count. See McNally v. Mokarzel, 386 A.2d 744, 747-48 (Me.
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1978) (complaint falled to sate clam for civil congpiracy where defendants absol utely immune on underlying
tort dlaim).
V. Conclusion
For the foregoing reasons, | recommend that the defendants motion for summary judgment be

GRANTED initsentirety.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novoreviewby
the district court and to appeal the district court’s order.

Dated this 25h day of March, 2005.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge

Plaintiff

TIMOTHY SPRINGER represented by CLIFFORD STRIKE
STRIKE, GOODWIN & O'BRIEN
400 ALLEN AVENUE
PORTLAND, ME 4103
878-5519
Email: cstrike@sgolawyers.com

SARAH A. CHURCHILL
STRIKE, GOODWIN & O'BRIEN
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V.
Defendant
WINDHAM, TOWN OF

Defendant

WINDHAM POLICE
DEPARTMENT

Defendant

RICHARD B LEWSEN, JR
individually and as an employee of
the Windham Police Department

Defendant

ERNEST W MACVANE
individually and as an employee of
the Windham Police Department

Defendant

JEFFREY J SMITH
individually and as an employee of
the Windham Police Department

represented by

represented by

represented by

represented by

represented by
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400 ALLEN AVENUE
PORTLAND, ME 4103
878-5519

Email: schurchill@sgolawvyerscom

MATTHEW TARASEVICH
MOON, MOSS, MCGILL, &
SHAPIRO, PA.

10 FREE STREET

P. O. BOX 7250

PORTLAND, ME 04112-7250
775-6001

Emall: mtarasevich@moonmoss.com

MATTHEW TARASEVICH
(See above for address)

MATTHEW TARASEVICH
(See above for address)

MATTHEW TARASEVICH
(See above for address)

MATTHEW TARASEVICH
(See above for address)



Defendant
PETER L FULTON represented by MATTHEW TARASEVICH

individually and as an employee of (See above for address)
the Windham Police Department
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