UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
v Criminal No. 04-133-P-H

JOHN FRECHETTE,

Defendant

MEMORANDUM DECISION ON MOTION FOR EVIDENTIARY HEARING

The defendant, John Frechette, charged with possesson of a firearm by a person previoudy
convicted of a misdemeanor crime of violence, in violaion of 18 U.S.C. 88 922(g)(9) and 924(a),
Superceding Indictment (Docket No. 16), hasmoved to dismissthe charge on the groundthat the predicate
offense charged in theindictment isvoid for lack of jurisdiction because hisright to counsel wasviolated at
thetime of hispleato that charge. Motion to Dismiss Indictment, etc. (Docket No. 13) at[1]. Themotion
presently before the court is the defendant’ s motion for an evidentiary hearing on the motion to dismiss.
Defendant’ s Motion for Evidentiary Hearing Regarding Mation to Dismiss, etc. (“Motion”) (Docket No.
24).

An accurate transcript of the defendant’ s plea colloquy in state court on the predicate offense has
been provided by the government. Exh. 1 to Government’ s Objection to Defendant’ s Motion to Dismiss,
etc. (Docket No. 15). The defendant contends that he is nonethel ess entitled to an evidentiary hearing at

which he will offer evidence concerning his educationa background, his lack of recal of being advised



concerning hisright to ajury trid, hislack of understanding of the proceedingsin state court and hisreasons
for pleading no contest. Motion at [2]-[3].

None of the case law cited by the defendant supports his dam of entitiement to an evidentiary
hearing under these circumstances. In United States v. Hartsock, 347 F.3d 1 (1st Cir. 2003), the First
Circuit held that the defendant bears the burden of proving that the exception to 18 U.S.C. § 922(g)(9),
which is set forth at 18 U.S.C. § 921(a)(33)(B)(i)(I) and is invoked by the defendant in this case, is
gpplicable to the charge againgt him, 347 F.3d a 9. No transcript of the state proceeding at which
Hartsock had waived his right to counsel was available and the government submitted deposition and
affidavit tesimony on thispaoint. Id. at 3. Inafootnote, the First Circuit noted that “[d]etermining whether
there was awalver of counsdl or whether any waiver was knowing and intelligent will, in the absence of
documentation, turn on the testimony of witnesses whose credibility will be a sake” 1d. at 4 n.3.
Magidrate Judge Kravchuk held an evidentiary hearing on the matter after remand. United States v.
Hartsock, 2004 WL 114984 (D. Me. Jan. 21, 2004), at * 1.

In United Sates v. Kinney, 2003 WL 23004995 (D. Me. Dec. 19, 2003), Magistrate Judge
Kravchuk issued an order requiring counsd to notify the court by acertain dateif an evidentiary hearing on
the same issue was sought. Id. at *1. It was not. Id. A transcript of the state-court arraignment was
avalable. 1d.at*2. InUnited Satesv. Woodward, 2004 WL 1572694 (D. Me. July 12, 2004), where
this issue again was raised, the transcript of the date-court arraignment was part of the record and an
evidentiary hearing was held, id. & *1. There is no indication in the opinion of the reason why an

evidentiary hearing was held.! Neither Kinney nor Woodward lends any support to the defendant’s

! Defense counsel’s quotation, Motion at [4], of Magistrate Judge Kravchuk’s reference to Hartsock in afootnote in
(continued on next page)



contention that he is entitled to an evidentiary hearing in this case despite the presence of an admittedly

accurate transcript of the state-court plea proceeding.
The affirmative defense invoked by the defendant in this case provides that

[a] person shdl not be considered to have been convicted of [amisdemeanor
crime of domestic violence] for purposes of this chapter, unless—
(I the person was represented by counsdl in the case, or knowingly
and intdlligently waived the right to counsd in the case; and
(1) in the case of a prosecution for an offense described in this
paragraph for which a person was entitled to ajury trid in the jurisdiction in
which the case was tried, elther
(aa) the case wastried by ajury, or
(bb) the person knowingly andintdligently waved theright to
have the case tried by ajury, by guilty pleaor otherwise.

18 U.S.C. § 921(a)(33)(B)(i).

The transcript of the state-court proceeding at issue in this case records the following statements

made by the presiding judge to the defendant.

The third right and the last right that | want to explain to everybody is your
right to an atorney. If any of you are here and there is a probability or a
possihility that you could befacing jall if you are convicted of the crime that you
are being charged with here, | would advise you to get a lawyer or get legd
advice. Also, if you can't afford a lawyer, depending on your financid
circumstances, you can ask meto gppoint alawyer at the State expensefor you.

Here's how that happens. You let me know. I’'m obvioudy going to let you
know how serious the offense is and you are going to be asked about whether
you are going to represent yourself, hire alawyer, or ask for a court appointed
lawyer. If you ask for a court appointed lawyer, you' re gonna be screened this
morning by a financiad screening officer who will interview you and decide
whether you meet the guidelines for a court appointed lawyer. |F you meet the
guiddines, alawyer will be gppointed who practiceswithin our jurisdiction here.
It saprivate atorney. If you don't qudify, that meansyou will haveto hireyour

which she states that “[d]etermining whether there was awaiver of counsel or whether any waiver was knowing and
intelligent turns on the perceived credibility of witnesses,” Woodward, 2004 WL 1572694 at *6 n.4, isinapposite. Judge
Kravchuk had already held an evidentiary hearing when she wrote the Woodward opinion and therefore had no reason to
include the qualifying language from Hartsock, which limits the circumstances in which credibility is aissue to those
cases in which documentation — like atranscript— is not available, 347 F.3d at 4 n.3.



own lawyer or represent yourself. Please understand the case doesn’'t go away
because you don’t get a court gppointed lawyer. You ill have to face the
charges.

Those of you who plead Guilty and those of you who plead No Contest waive
your right toatrid. Obvioudy, you'renot going to have atrid. Y ou waive your
right alsoto get the advice of alawyer, 0 please understand those consequences
before you decide to plead Guilty.

Now if you plead Not Guilty you' |l get adatefor trid — | told youthat. Then
we're going to hand you three pieces of paper, okay — | am going to go over
that very quickly. Page Oneisyour ticket to ajury trial. Sinceit'sacrimind
offense, you havearight to say, “I want ajury trid instead of ajudgetrid.” ... If
you want ajury trid, you take the first piece of paper that is handed to you this
morning and within three weeks of today’ sdate, Sgnit and bringittothederk in
the lobby. That means “I want ajury trid, not ajudge trid.” If that happens,
your case is transferred across the river and goes to the Superior Court in
Auburn and you'll be notified by that court of the time and date of your trid by

jury.

Court: All right, Mr. Frechette, you have dready pled Not Guilty. Thiswasa

bench warrant for not showing up to your trid and you have aright to either ask

for anew court date if you want to do so.

Frechette: No.

Court: Do you want to change your plea?

Frechette: No contest.

Court: Do you want to change your pleato No Contest? DO you understand

by doing that you waive your right to trid. Right?

Frechette: Yes.

Court: Your right to the advice of a lawyer? Does he get acourt appointed

lawyer? No, hedidn’'t qualify. Okay. Do you understand that by pleading No

Contest that you waive your right to trid and the advice of alawyer? All right?

Frechette: Yup.

Court: Okay. Do you want to have him waived, please?

Court Officer: Thisisawalver of counsd I'm going to read to you.

| am the person charged in thisproceeding. | am fully aware of my right

to have my attorney of my own choosing or, if | am unable to afford an
attorney, to have an attorney agppointed by the court at public expense. | do
not desire an attorney and hereby waive my right to be represented by an
atorney.

Do you understand what | read to you, Sr? Having read thet to you, you can

sgnright here, please.



Arraignment Sesson — Lewiston Digtrict Court — 10/16/96 (Exh. 1 to Docket No. 15). Thiscolloguy
appears to meet the requirements of the Satute.

The defendant statesthat he“was never told that he could re-apply for court appointed counsd, as
hisfinancid abilities had changed,” that he “was never told that he could ask for moretimeto securealoan
fromfamily or friends” and that he“knew he could not afford counsd a thetimeof hisconviction,” Motion
a [3]. He cites no authority to support hisimplication that being told these thingsis a necessary part of a
knowing and intelligent waiver of counsd, and | am not aware of any such authority. He states thet he
“believes he had no choice but to plead nolo, due to his lack of sophigtication, his unlawful arrest, the
Court’ sdenid of hisinvocation of theright to counsdl, and other factorsto be addressed at hearing.” Id. If
there are “other factors to be addressed at hearing,” it behooves the defendant to mention them in his
motion. He does not explain why he cannot attack his arrest on the underlying charge asunlawful — if he
cando so a dl in this proceeding— without an evidentiary hearing. From all that appears, the sate court’s
“denid of hisinvocation of theright to counsd” wasbased on the defendant’ sfinancid ability andwasnotin
any way wrongful. Finaly, if lack of sophistication were sufficient reason to void astate- court conviction for
purposes of 18 U.S.C. § 921(a)(33)(B), most individuals convicted of misdemeanor crimes of domestic
violence could not be charged under 18 U.S.C. 8§ 922(g)(9); the exception would swalow up the crime.

The motion for an evidentiary hearing isDENIED.

Dated this 24th day of March, 2005.

/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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