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REPORT AND RECOMMENDED DECISION?

This Supplemental Security Income (“SSI”) apped involves an gpplication for disability benefits
submitted by the plaintiff on behaf of her minor daughter. The commissioner denied benefits. The plaintiff
contendsthat her daughter’ simpairments of attention deficit hyperactivity disorder (“ADHD”), depression,
opposition defiant disorder and post traumatic stress disorder, in combination, functiondly equd the
eements of an unidentified impairment included in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the
“Ligings’) and that the adminigtrative law judge s decison to the contrary is not supported by substantia

evidence. She aso contends that remand is required because the Appeals Council failed to consder

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented asarequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeksreversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral

argument was held before me on March 11, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



additiond evidence that was submitted with her gpped to that body. | recommend that the court affirmthe
commissioner’s decison.

The sequentid evauation process generdly followed by the commissioner in making disability
determinations, see 20 C.F.R. § 416.920; Goodermote v. Secretary of Health & Human Servs., 690
F.2d 5, 6 (1« Cir. 1982), is somewhat modified when the clamant isa child, 20 C.F.R. §416.924. In
accordance with that section, the adminigtrative law judge determined that the claimant, who wasten years
old at the time of the decision, had ADHD, opposition defiant disorder, depresson and post traumatic
stressdisorder, imparmentsthat were savere but which did not meet or equal the criteriaof any impairment
included in the Lidtings, Findings 1-2 & 4-5, Record at 21; that none of the impairments was functionaly
equivdent to any included in the Ligtings, Finding 5, id.; and that she accordingly had not been under a
disability a any time through the date of the decision, Finding 6, id. The Appeas Council declined to
review the decison, id. at 57, making it the find determination of the commissoner, 20 CFR. 8§
416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Discussion
When a claim for bendfits is made on behdf of a child, the commissoner mugt first determine

whether the alleged impairment is severe. 20 C.F.R. § 426.924(a), (c). If theimpairment isfound to be



severe, aswasthe case here, the question becomeswhether theimparmentisonethat islisted in Appendix
1, or that “medicaly equds, or functiondly equasthelistings” 20 C.F.R. 8 416.924(a). If theimparment,
or combination of impairments, doesnot meet or equal thisstandard, thechildisnot disbled. 20C.F.R. 8
416.924(d)(2). Animparment or combination of impairments is medically equa in severity to a listed
impairment when themedica findingsareat least equd in severity and durationto thelisted findings, medica
equivaence must be based on medical findings. 20 C.F.R. §416.926(a) & (b). Medica evidenceincludes
symptoms, sgnsand laboratory findings, including psychologica or developmentd test findings. Appendix
1, §112.00(B). An imparment or combination of imparments is functionally equivalent to a listed
impairment when it resultsin marked limitationsin two domains of functioning or an extremelimitationin one
domain, based on dl of theevidenceintherecord. 20 C.F.R. §416.926a(8)( & (b). A “marked” limitation
occurs when animpairment or combination of imparments interferes serioudy with the clamant’ s ability
independently to initiate, sustain or complete activities. 20 C.F.R. § 416.926a(€)(2). An “extreme’
limitation exiss when an impairment or combination of imparments interferes very serioudy with the
claimant’ sability independently toinitiate, sustain or complete activities. 20 C.F.R. §416.926a(e)(3). No
sngle pieceof informeation taken in isolation can establish whether aparticular limitation ismarked or svare
20 C.F.R. § 416.926(a)(d)(4).
Inthiscase, the plaintiff contends only thet the claimant’ simparmentswerefunctiondly equivaent to
alisedimparment. Plaintiff’ sltemized Statement of Errors (“Itemized Statement”) (Docket No. 7) &t 2-7.
She assarts that the claimant has marked limitations in two of the Sx domains: attending and completing
tasks, as found by the administrative law judge, Record at 20, and interacting with and relating to others,
where the adminidrative law judge found her limitations to be less than marked, id. Marked limitationin

two domainsis required for functional equivalence of aligting. 20 C.F.R. § 416.926a().



The plaintiff’s argument relies on 20 C.F.R. § 416.926a(e)(2), Itemized Statement at 3, which
generaly defines“marked” limitations as occurring when
your impairment(s) interferes serioudy with your ability to independently initiate,
sudtain, or complete activities. . . . “Marked” limitation dso meansalimitation
that is “more than moderate”’ but “less than extreme.” It isthe equivaent of the
functioning we would expect to find on standardized testing with scores that are
at least two, but less than three, stlandard deviations below the mean.
20 C.F.R. 8416.926a(€e)(2). Of course, standardized testingisnot avallablefor evauating interacting with
and relating to others. More helpful for the purposes of this gpped are the definitions and examples st
forth at 20 C.F.R. § 416.926&(i), which are specific to the domain of interacting and relating with others.
In this domain, we consgder how wdl you initiate and sustain emotiond
connections with others, develop and use the language of your community,
cooperate with others, comply with rules, respond to criticism, and respect and
take care of the possessions of others.
20 C.F.R. §416.9264(i). Further details are provided for children in the claimant’s age group (6-12).
When you enter school, you should be able to develop more lasting friendships
with children who areyour age. 'Y ou should begin to understand how towork in
groups to create projects and solve problems. Y ou should have an increasing
ability to understand another’s point of view and to tolerate differences. You
should bewell ableto talk to people of al ages, to shareidess, tell Sories, and to
pesk in amanner that both familiar and unfamiliar listeners readily understand.
20 C.F.R. 8§ 416.926a(i)(2)(iv).

The adminidrative law judge in this case noted that the clamant’s “socid interaction may be
moderately deficient,” Record at 18, but that “ she is able to independently initiate, sustain, and complete
mogt activities,” that “[s|heisgenerdly ableto control her aggressive behavior,” and that “[s|he does have
friendsat school and isableto relate with her classmates, asnoted in the school records, even to the extent
that she went camping with them last summer,” id. a 20. The plaintiff contends thet this rationde is

insufficient and suggests that the body of evidence is opposed to thisview. Itemized Statement at 4. She



citesentriesin the records concerning problemsthe clamant had in various socid activities, and thefact that
her teacher in 2002 implemented a behavior plan. Id. at 4-5. She dso cites a psychologica assessment
performed in 1999, when the clamant was six yearsold. Id. at 5. All but one of the pages of the record
cited by the plaintiff in this section of her itemized satement are dated before two State-agency
psychologists reviewed the claimant’ srecords and found that her limitationsin the domain of interacting and
relating with others was less than marked. Record at 283, 317. One of the reviewers stated that the
clamant “works well in a smal group; sdf control better with medication,” id. at 283; the other stated
“minor sodd scrapes, generdly OK,” id. a 317. Theone cited record that postdates these evaluationsis
found at page 334 of the record, Itemized Statement at 6; the licensed clinical socia worker who was
providing therapy to the claimant recorded the following:

[The claimant] reported upon being questioned that she had a fight at school.

She described the circumstances that indicated she acted impulsvely after

provocation by the other child. She described the fedings and admitted that her

anger had made her loose [Sic] control.
Record at 334 (5/8/03). A singleinstance of fighting when provoked cannot overcome the conclusions of
two psychologists who reviewed multiple school and medica records.

Inaddition, the record indicates general improvement inthe claimant’ ssocid behavior inthe period
of time closest to the hearing. The plaintiff testified that the claimant had friendsin the specid education
room. Id. at 38. The damant’s fourth-grade teacher noted, presumably in June 20032 that the claimant
“continues to improve her work and socid habits’ and “ended her school year on a postive, strong

academic and socid note” 1d. at 347. The same counsalor whose May 8, 2003 note is quoted by the

plantiff filled out an “Individud Treatment Plan Review” dated October 23, 2003 that rated the claimant’s



symptoms with respect to “losing her temper, arguing, swearing, irritating others, being easly annoyed by
others, refusng to follow directions, difficulty paying atention/concentrating or lisening, and acting
impulsvely without thinking” as“4 now on a1-10 [scale], needsto bea2.” Id. at 343. On November
13, 2003 he noted that the claimant “sounded more confident about her friendships,” id. at 341, and on
December 3, 2003 the clamant reported that “she was doing well and that there were no sgnificant
incidentsto report,” id. at 342. Thisdoes not suggest alimitation on the ability to interact and relate with
others that is more than moderate. When this counsaor was asked to report on the clamant’s menta
impairment in November 2003, he stated, with respect to her socia function, “ Read Notes.” 1d. at 313-14.
The state-agency reports provide sufficient support for the adminigrative law judge' s concluson with
respect to the domain of interacting and relating with others, and the record itself provides support for that
concluson.  Theplaintiff aso contendsthat remand isrequired becausethe Appeds Council apparently
did not review two documents submitted to the Appeds Council by her lawyer with aletter dated April 8,
2004. Itemized Statement at 7-8. The Appeals Council makes no reference to these documents, Record
at 4, and they did not appear with the letter in the administrative record, id. at 359-61. Counsd for the
plantiff did not submit the documents with her itemized statement, dthough she did quote from them,
Itemized Statement at 8. The documents have been added to the record by means of an order grantinga
joint motion to supplement the record. Docket Nos. 12-13.
The plaintiff assertsthat the failure of the Appeds Council to congder these documents, standing
aone, requires remand. She dso dates, without citation to authority, that “[i]f it is required that [the

clamant] have an adult that will hold her accountable for her behavior, this tends to indicate a marked

% The plaintiff testified on December 16, 2003 that the claimant was in fifth grade. Record at 28, 30.



limitation in interacting and relating with others”  Itemized Statement & 8. Thetwo documentsareaone-
page letter dated April 7, 2004 and an 18- page document from the Portland Public Schools dated March
15, 2004. Exh. 1to Motion to Supplement Record (Docket No. 12). Newly-submitted evidencewill be
consdered by the Appeds Council only when “it relates to the period on or before the date of the
adminigrative law judge' s hearing decison.” 20 C.F.R. § 416.1470(b). The adminigtrative law judge's
decisoninthiscaseisdated January 21, 2004. Record at 13. Theletter dated April 7, 2004 beginswitha
datement that the claimant “has been aclient” of the agency identified on the letterhead “ Since February 6,
2004." Thisletter clearly cannot convey information related to the period on or before January 21, 2004.
The fact that the Appeals Council gpparently did not congder it accordingly cannot condtitute reversible
error.
The 18-page document isitsdf dated March 15, 2004. The plaintiff’ sitemized statement quotes

from page 17° of this document, where the daimant’s special education teacher writes:

Ovedl, [the claimant] has made somewonderful gainsthisyear. Sheiscertainly

apleasure to work with. As she enters middle school next year, it isimportant

that [she] have an adult at school that she considers her contact person. She

does best when she has someone that she knows she can trust and has had the

opportunity to build a relaionship with. She does best when she knows she has

someone who will hold her accountable for her work and behavior.
The same document a so reports, a page 01, under the heading “ summary of discussion” that the claimant
“is polite, talkative and seems to have established reationships with friends” To the extent that this

document may reasonably be construed to relate to the period before January 21, 2004, the quoted

statement does not compe aconclusion that the claimant’ slimitationsin interacting and relaing with others

% Page references are to printed numbers appearing in the upper right hand corner of the page.



was marked rather than moderate.* Mot fifth-graderswould presumably do best when they know that an
adult will hold them accountablefor their work and behavior. Remand for consideration of new evidenceis
only appropriate wherethet evidenceismaterid. 42 U.S.C. 8§ 405(g). Evidenceismaterid only if, wereit
consdered, the commissioner’ s decision might reasonably have been different. Evangelista, 826 F.2d at
140. The additiona records, as presented by the plaintiff, do not meet this standard.

Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisons entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovoreviewby
the district court and to appeal the district court’s order.

Dated this 14th day of March, 2005.

/s David M. Cohen
David M. Cohen
United States Magigtrate Judge

* Contrary to the plaintiff’ s assertion, Itemized Statement at 7, the fact that these two documents did not exist at thetime
of the hearing is not sufficient, standing alone, to establish the good cause required by 42 U.S.C. 8§ 405(g) before acourt
may order the commissioner to consider new and material evidence. See, e.g., Evangelista v. Secretary of Health &

Human Servs., 826 F.2d 136, 141 (1t Cir. 1987); Lisa v. Secretary of Dep't of Health & Human Servs., 940 F.2d 40, 45 (2d
Cir. 1991).
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