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REPORT AND RECOMMENDED DECISION?

The plaintiff in this Socid Security Disability (“SSD”) and Supplemental Security Income (“SSI™)

apped contendsthat the decison of the adminigtrative law judge was not supported by substantia evidence.

Statement of Specific Errors (* Statement”) (Docket No. 6) at 1. | recommend that the court affirm the
commissone’ s decison

After ahearing held on February 10, 2003 an adminigtrative law judgeissued adecision denying the

plaintiff’ s application for benefits. Record at 44, 51. The plaintiff requested review of thisdecision by the

Appedls Council, id. at 81, and the Appeals Council remanded the case for further action, id. at 86-88,

which was taken different adminigrative law judge. The remand order directed the second adminidirative

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on March 11, 2005, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
(continued on next page)



law judgeto indicate what weight should be givento thereport of Anthony Podraza, Ph.D.; toreconcile Dr.
Podraza s opinion with a finding that the claimant’s menta imparments were not severe; to expresdy
congder the factors set out in Socid Security Ruling 96-7p in evauating the clamant’s credibility; to
evduate the clamant's mentd impairments in accordance with 20 CF.R. 88 404.1520a(c) and
416.920a(c); and, if warranted, to obtain supplementa evidencefrom avocational expert and to detemine
whether drug addiction and a coholism were contributing factors materia to any finding of disability. Id. at
87-88.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the
second adminidrative law judge found, in rdevant part, that the medica evidence established that the
plaintiff suffered from dysthymic disorder, cannabis and acohol abuse, a converson disorder, and right
shoulder and hand pain, impairments that were savere but did not, either done or in combination, meet or
equal the criteriaof any impairment listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the“Listings’),
Findings 3-4, Record at 31, that the plaintiff’ sassertions concerning hisimpairments and their impact on his
ability to work were not fully credible, Finding 5, id.; that the heretained the resdua functiona capacity to
perform light work, as he was cgpable of lifting and carrying ten pounds frequently and twenty pounds
occasondly, unable to perform frequent overhead reaching or constant handling with the right upper
extremity, cgpable of handling low stress work requiring only occasona decison making and only
occasond changesin work setting, able to interact occasiondly with the generd public, coworkers and

supervisors, and able to use judgment on the job, Finding 6, id.; that the plaintiff was unableto perform his

page references to the administrative record.



past relevant work, Finding 7,id.; that given hisage (39), education (high school), lack of transferable skills
and residud functiona capacity, use of Rule 202.20 in Appendix 2 to Subpart P, 20 C.F.R. Part 404 (the
“Grid") asaframework for decison making resulted in afinding that the plaintiff was capable or making a
successful vocationd adjusment to work that existed in sgnificant numbers in the nationa economy,

Findings8-12, id. at 31-32; and that he had not been disabled, asthat term isdefined in the Socia Security
Act, a any time through the date of the decision, Finding 13, id. at 32. The Appedals Council declined to
review thisdecision, id. at 8-10, making it thefina decision of the commissioner, 20 C.F.R. 88 404.981,
416.1481; Dupuisv. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination made must
be supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge reached Step 5 of the sequentid review process, a which stage the
burden of proof shifts to the commissioner to show that a claimant can perform work other than his past
relevant work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. Therecord must contain positive evidence in support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion



The plaintiff contends that the evidence supports a concluson that his menta impairments met the
listing for asomatoform disorder. Statement at 4-5. TheListingsare considered at Step 3 of the sequentia
evaluation process, & which sageadamant bearsthe burden of proving that hisimpairment or combinetion
of impairments meats or equasaligting. 20 C.F.R. 88 404.1520(d), 416.920(d); Dudley v. Secretary of
Health & Human Servs, 816 F.2d 792, 793 (1<t Cir. 1987). To meet alisted impairment, theclaimant’s
medicd findings(i.e., symptoms, sgnsand laboratory findings) must match those described in the listing for
tha impairment. 20 C.F.R. 88 404.1525(d), 404.1528, 415. 925(d), 416.928. To equa alisting, the
clamant’ smedica findingsmust be“ &t least equa in severity and durationto thelisted findings” 20 C.E.R.
88404.1526(a), 416.926(a). Determinations of equivaence must be based on medica evidence only and
must be supported by medicaly acceptable clinical and laboratory diagnostic techniques. 20 C.F.R. 88
404.1526(b), 416.926(b).

A damant meats Liging 12.07 if, inter alia, he meetsthe criteriaof both subparts A and B of the
lising. The plaintiff relies on the reports of Dr. Podraza, John F. Adams, J., M.D., and Charles W.
Sullivan, D.O. as evidence that he met the requirements of part A of the listing, and his own testimony and
these reports as evidence that he met the requirements of part B. Statement at 4-5.

Theadminigrativelaw judge sonly explicit referenceto theListingsisastatement that “the medica
evidence of record, consdered in conjunction with the testimony at hearing, supports a finding that the
clamant does not have an impairment which meets or equasthe criteria of any of the listed impairments.”
Record at 27. However, heaso discussed the evidence of apsychiatric disorder at somelength. 1d. at 25
27. He specificaly stated that he found the report of Diane Tennies, Ph.D, to be “well supported and
consstent with therecord asawhole,” id. at 26, and noted thet Dr. Podrazastated that hisclinicd interview

and test results “ suggested that the claimant was presenting an exaggerated picture of hispresent Stuation



and problems due to possible lack of cooperation with the testing, confusion, or malingering by an attempt
to present a fdse dam of mentd illness” id. None of the reports cited by the plaintiff uses the term
“somatoform” disorder, and none states a conclusion that the plaintiff meets Ligting 12.07 or any other
listing. Dr. Adams, an orthopedic surgeon, merdly statesthat “1 think thisisnot atrue physical problem. |
don’'t know how it started, but t certainly has become habitud & this point in time, probably a
psychosomatic Situation.” Record at 235. Dr. Sullivan refersto “arather puzzling impairment of hisability
to wak due to losing function and what appears to be sudden weakness in the extensors of theleft knee”
which “agppears to be a phenomena [sic] of as yet unexplained origin.” Id. at 206. Dr. Podraza, a
neuropsychologist, sated: “Although there is a possibility that he may be mdingering, | am inclined to
believe that he may meet criteriafor converson disorder with motor symptom or deficit.” Id. at 289.
Thefirg psychiatric review techniqueform (* PRTF’) completed by astate- agency reviewer hadthe
benfit of Dr. Sullivan’sreport. Compareid. at 221 withid. at 205. Thisreviewer, apsychologi<t, found
only anon-severe mental impairment other than amesting of theListing for substance addiction disorders.
Id. at 221. Thesecond PRTF had the benefit of the reports of Dr. Sullivan and Dr. Adams. Compareid.
at 261 withid. at 205 & 235. Thispsychologist-reviewer reached the same conclusionsasthefirs. 1d. at
261. The adminigrative law judge accordingly would have been entitled to rely on these reports as
evidence that asomatoform disorder, one of the options specificaly listed onthe PRTF, did not exist &t the
liginglevd. Thefindingsof nonexamining, non-testifying experts such asthese psychol ogists can condtitute
subgtantid evidence, particularly where those medica experts had access to the material evidence. See,
e.g., Rosev. Shalala, 34 F.3d 13, 18 (1st Cir. 1994) (“[ T]heamount of weight that can properly begiven
the conclusions of non-tegtifying, non-examining physicians will vary with the circumstances, including the

nature of the illness and the information provided the expert. 1n some cases, written reports submitted by



non-testifying, non-examining phys cians cannot aone congtitute substantid evidence, athoughthisisnot an
ironclad rule”) (citations and internal  quotation marks omitted). | therefore will consder only Dr.
Podraza s report, which is dated gpproximately six months after the later of the two state-agency PRTFs.
Compare Record at 261 with id. at 284.

Thereisnolisting for “ converson disorder,” Dr. Podraza stentative diagnosis. Id. at 289. Courts
have treated conversion disorder asequivalent to or atype of somatoform disorder, e.g., Easter v. Bowen,
867 F.2d 1128, 1129 (8th Cir. 1989); Matosv. Barnhart, 2004 WL 1846136 (D. Kan. June 3, 2004), at
*5; Carraher v. Sullivan, 796 F. Supp. 1207, 1212 (S.D. lowa1992), and as something different, e.g.,
Whitney v. Secretary of Health & Human Servs, 993 F.2d 1548 (table) (6th Cir. 1993), 1993 WL
150005 at ** 1; Parsons v. Heckler, 739 F.2d 1334, 1337 & nn.8, 10 (8th Cir. 1984); Carter v.
Chater, 1996 WL 189326 (N.D. Ill. Apr. 15, 1996), at *4 n.7. Assuming arguendo that thetwo arethe
same, themedical evidence cited by the plaintiff does not meet the criteriaof part B of Listing 12.07, which
provides:

[Physicd symptoms for which there are no demonstrable organic findings or
known physiologicad mechanismg| [r]esulting in at least two of the following:
1. Marked redtriction of activities of dally living; or
2. Maked difficultiesin maintaining socid functioning; or
3. Marked difficultiesin maintaining concentration, persstence, or pace; or
4. Repeated episodes of decompensation, each of extended duration.
Appendix 1, Subpart P, 20 C.F.R. Part 404, § 12.07 (B).

The plaintiff contendsthat the evidence establishes subsections 1 and 2 of part B, “asdemonstrated

by the claimant’ stestimony . . . and, again, by the reports of Dr. Podraza, supplemented with the reports of

Dr. Adams and Dr. Sullivan.” Statement at 5. Firg, the part B criteria must be established by medicd

evidence, aterm which excludesthe plaintiff’s own tesimony. Dr. Podraza sreport repesatsthe plaintiff’s



own statements that might be characterized as demondrating redtriction in the activities of daily living,
athough not necessarily to the degree regarded in the Socia Security arenaas® marked,” Record at 284-
85, but there are no findings resulting from testing that support these clams. Test findings in the area of
“neurocognitive profile’” are generdly described as“mild,” id. at 287-88; findingsin the areaof persondity
demondrate somedifficulty in maintaining socid functioning, id. at 288-89, but, again, not necessarily inthe
marked range. Inthe context of Socid Security, the degree of limitation imposed by mental impairmentsin
thefirst three of thefour areaslisted in part B of Ligting 12.07 isevauated on afive-point scale: none, mild,
moderate, marked, and extreme. 20 C.F.R. 88 404.1520a(c)(4), 416.920a(c)(4). Thereport of Diane
Tennies, Ph.D., on which the adminigtrative law judge explicitly relied, Record a 26, recordsthe plaintiff’s
reports of ggnificant difficulty in activities of daily living and socid functioning, id. at 210, but Dr. Tennies
characterizes these as “moderate’ and “mild,” respectively, id. at 211. The administrative law judge was
entitled to rely on the opinion of Dr. Tennies.

Dr. Sullivan’ sreport cannot reasonably be read to provide medica evidence of ether subsections1
or 2. 1d. at 206-07. The sameistrue of Dr. Adams sreport. 1d. at 235-36. 2

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for

2 When asked at oral argument to identify the specific evidence in the reports of Drs. Sullivan, Adams and Podraza
supporting afinding of marked restriction of activities of daily living or marked difficultiesin socia functioning, counsel

for the plaintiff acknowledged that neither Dr. Sullivan nor Dr. Adams spoke to these two domains and cited Dr. Podraza' s
report only with respect to social functioning.



which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 14th day of March, 2005.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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