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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) apped raises the question whether substantia evidence
supports the commissoner’ s determination that the plaintiff, who aleges that he was disabled prior to his
date last insured by degenerative disc disease, was then capable of performing work exigting in sgnificant
numbersin the nationa economy. | recommend that the decision of the commissioner be affirmed.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), theadministrative

law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverage to remain

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral
argument was held before me on March 11, 2005, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



insured only through September 30, 1996, Finding 1, Record at 221, thet prior to hisdatelast insured he
had degenerative disc disease of the cervica spine, animparment that wassevere but did not meet or equd
any listed in Appendix 1 to Subpart P, 20 C.F.R. 8404 (the “Ligtings’), Findings 3-4, id.; that, at al
relevant times, he (i) retained the residua functiond capacity (“RFC”) to lift and carry up to ten pounds
occasiondly and to stoop, crouch and climb ramps and stairs occasiondly, (i) required asit-stand option,
(i) was unable to climb ladders, ropes or scaffolds, and (iv) experienced mild to moderate pain
occasondly, dthough those symptoms alowed enough attentiveness and responsiveness to carry out
normal work assgnments within his RFC satisfactorily, Finding 6, id.; that, were he able to perform thefull
range of sedentary work, Rule 201.25 of Table1, Appendix 2 to Subpart P, 20 C.F.R. 8404 (the“ Grid")
would direct a finding of “not disabled” in view of his age at the time of his alleged onsat of disability
(“younger individud™), education (ninth grade), work experience (no transferable skills) and RFC, Findings
9-12,id. at 221-22; that, using the Grid asaframework for decis on-making, the plaintiff was ableto make
asuccessful vocationa adjustment to work existing in substantial numbersin the nationa economy, Finding
13, id. at 222; and he therefore was not under adisability at any time through the date of decision, Finding
14, id.? The Appeds Council dedlined to review the decision, id. a 203-05, making it the fina
determination of the commissioner, 20 C.F.R. §404.981; Dupuis v. Secretary of Health & Human
Servs., 869 F.2d 622, 623 (1st Cir. 1989).3

The sandard of review of the commissoner’s decison is whether the determination made is

2 Presumably, the administrative law judge meant to say that the plaintiff was not under adisability at any time prior to his
date last insured.

% The decision of which the plaintiff complains was rendered after this court, at the commissioner’s request, vacated a
prior decision adverse to the plaintiff and remanded the matter for further proceedings. See Record at 215, 283-85.
Following remand, a new administrative law judge held a supplemental hearing at which the plaintiff and his treating
(continued on next page)



supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. Therecord must contain positive evidence in support of the commissioner’ sfindingsregarding
the plaintiff’s RFC to perform such other work. Rosado v. Secretary of Health & Human Servs., 807
F.2d 292, 294 (1st Cir. 1986).

The plaintiff contends that the adminidtrative law judge's rejection of the testimony of tresting
physician Dr. Millard did not comply with the standards of 20 C.F.R. § 404.1527, asaresult of which the
decision cannot be said to have been supported by substantia evidence. See Statement of Specific Errors
(“Statement of Errors’) (Docket No. 6) a 5. | am unpersuaded.

|. Discussion

The plantiff complainsthat he has suffered dehilitating upper-back, right-arm and neck pain sincea
dip-and-fdl inury on January 18, 1995. See, e.g., Record at 141-48, 157, 261-62. Dr. Millard, of
EMMC Family Practice Center, began seeing the plaintiff for chronic neck painin January 1999, seeid. at

317 — gpproximately four years after the injury and two years and three months after the expiration of the

physician, Peter S. Millard, M.D., Ph.D., testified, as did avocational expert, Sharon R. Greenleaf. Seeid. at 215.

3



plantiff’ sinsured gatus. Following the plantiff’ sfiling of theingtant application for SSD benefitsin January
1999, seeid. at 215, Dr. Millard wrote severd |etters on his behdf, seeid. at 166-67, 317-18.
In aletter dated April 27, 1999 Dr. Millard stated:

This letter concerns Mr. Blackburn's severe, disabling back pain. This 43-year-old was
well until he dipped and twisted hisback and neck in 1995 when hefdl out of atruck. He
was holding onto the door handle, fell onto his buttocks, and he has pain since that time.
He has been to physica therapy without relief. He hashad two spina CT scans, which do
show degenerdtive changes a the C6 through C7 level on the right Sde. There is
osteophyte formation. Thereisaso an osteophyte projecting from the vertebral body and
extending into the spina cand on theright.* Mr. Blackburn recently has an EMG which
showed median nerve neuropathy and some suggestion of irritability at the C6 through C7
leve.

Specific diagnoses: (1) chronic neck and shoulder pain. Thispain originated in 1995 with
an accident but continuesto have adegenerative component. (2) Degenerative changes of
the cervicd spinewith mild radiculopathy. (3) Median nerve neuropathy, not symptometic.
(4) Unable to work because of chronic pain.

The patient has previoudy been treated with physica therapy and is currently receiving
osteopathic manipulative therapy. He has been seen by Dr. Rodney Rozaio, a
neurosurgeon, who does not fed that heisa surgica candidate.

* k%

Resulting functiond limitations: The patient is unable to lift and is not ableto use his upper
extremities for prolonged periods of time.

Vocationd redrictions. | fed that the patient is disabled a the present time.

Prognoss. Given the patient’ slongstanding pain, | fed that [it] isunlikely a thistimethat it
will resolve completely.

*A CT scan performed on January 26, 1995 was interpreted to show an “[a] symmetric osteophyte narrowing the spinal
canal and apparently contacting the cord on the right at C6-7 with the right-sided L uschka joint osteophyte also present
at that level” and a“[m]idline disc bulge at C5-6 with broad posterior osteophyte in the midline extending sightly moreto
the right than totheleft.” Record at 201. A CT scan performed on December 12, 1995 wasinterpreted to show “[p]ossible
subtle disc herniation at C6-7 asymmetric to the left” and “ degenerative spurring most notable at C5-6andC6-7]" Seeid.
at 202.



Id. at 166-67. By letter dated January 24, 2000 Dr. Millard wrote, inter alia:

We performed nerve conduction studies on 3/3/99 which showed the possibility of mild

cervica C6-7 radiculopathy. Thisisconggent withthedinicd evduaion of Dr. Rozarioin

1996, following hisinjury in thefal of 1995.

It ismy unequivocal opinion that Mr. Blackburn's situation has not changed since he was

evaduaed by Dr. Rozario following hisinjury in thefal of 1995. Hehaschronic neck pain

and hisclinica symptoms are identica to that described by Dr. Rozario in hisrecords.

Id. at 318. Dr. Millard reiterated the substance of thisletter in another letter dated April 19, 2002. Seeid.
at 317.

Dr. Millard dso testified at the plaintiff’ s supplementa hearing, held September 3, 2003. Seeid. at
227, 266-75. He stated, inter alia:

1 He had seen the plaintiff atota of about fivetimes, but the plaintiff had seen other providers
in his office three or four times. Seeid. at 266. 1n addition, he had spoken on the phone* numeroustimes’
to the plaintiff, who had been “limited in coming to the office because he' s had no hedth insurance” 1d.

2. The“key in this cass” was his review of old records from Dr. Rozario, H.M.K. Peddie,
M.D., and Brian B. Gdllagher, M.D. Seeid. a 268 (Dr. Millard’ s testimony), 156, 160 (notes of Dr.
Gallagher dated December 6, 1995 and January 31, 1995, respectively), 157 (note of Dr. Peddie dated
January 23, 1995), 158-59 (note of Dr. Rozario dated January 24, 1996). Theserecords convincedhim
“that what | was seeing was very consggtent. | think the same as the symptoms that he had — the
descriptionsthat Dr. Galagher made. For example, the A symmetry [Sic] of hisshoulders, the scolioss, or
the S shape that he had in his spine, which | diagnosed and severd of my colleagues diagnosed as being

related to the pain that he was having, the muscle spasms” Id. at 268.

3. He could not say “for sure’ that the pain of which the plaintiff complainsis related to the



1995 accident; however, “clearly when people traumatize a joint that has arthritis in it then there's an
exacerbation of pain.” 1d. at 270.
The adminigrative law judge dso engaged in the following colloquies with Dr. Millard:

Q Now they’re talking here that there was — as alayperson looking at this
report, an osteophyte narrowing the spinal cana and gpparently contacting the cord of the
right at C-6, 7. That wasabout the only actudly [Sc] evidencethat there was somekind of
an impingement in thisfile, but thet 1 — of course, | don’t know. I’ m not adoctor, but what
do you see?

A Well, he had nerve conduction studies as well, which didn’'t show any
ggnificant.. . . nerveimpingement, whichisprecisely why Dr. Rosario[sic] didn'tthink he d
be benefiting from surgery.

Q Sowhat’ s causing the—if the nerveisnot being impinged whet' sto explain
the pain that we re seeing here?

A Well, you know, clearly we have avery incomplete understanding of back
pan. | mean| —you'vededtinthisareal’m sure aswell.

Q Not as incomplete as mine.
A Widl, I'll tell you —
Q That'swhy I'm hoping you'll throw some light on it here.

A Yeah. | mean my diagnoss is a degenerative joint diseese. He's got
osteoarthritis. . . or degeneration of the spine, which you and | probably haveto acertain
extent aswdll, but it’ snot causing uspain so the variation in peopl€ s X-ray findingsandthe
pain they haveis quite subgtantial. But | do believe the pain that he' shaving isnot related
to nerve compression, but is related to the degenerative changes that he hasin his spine.

*k*

Q I’m looking at some of these earlier records, you know, in 98 and ' 99
wherethey’ re checking, especidly where he stalking about hisback and he has decreased
range of motion, but they notethat in some caseshe' snot in any acutedistress. Theré sno
muscle wadting. There sno — let’s see here, decreased reflex.

A | agreewithyou. | think there have been very minimal objectivesgnsinthe
6



sense of ggnsof nerve compression[,] . . . muscle wasting, that sort of thing. What struck
me about him isthey [INAUDIBLE] muscle spasm that he has though.

Q Okay. So tell me about that.
A Y ou know, wll, | think if you can just see the —
Q By your examination whet did you find?

A Yeah, the A symmetry [sic] of his shoulders. He tendsto stand like this
because he' s having pain between the shoulder blades and if you actudly examined the
musclesin that area you' d notice there' satremendous A symmetry [sic] of hisback and
there'salot of spasm on one side.

Q Well, what I’'m getting [at] is how do we get that back to 19967

*k*

A W, because Gallagher or Petty [sic], one of those two commented on
those particular aspects of the muscle spasm in the A symmetry [Sic], in the shoulder
blades.

CLMT:It was Dr. Petty [SiC].
ME: Itwas, yes.
Id. at 268-69, 272-73.

Ultimately, the adminigtrative law judge declined to embrace Dr. Millard' s opinion, explaining:
On numerous occasions Dr. Millard has stated that the claimant’ s condition isdisabling and
that hisclinical symptoms areidentica to those reported by physicians who examined him
prior to the date last insured. However, Dr. Millard admitted at hearing that the claimant
hed only very minima objective findings on examinations. 1t should be noted that Dr.
Millard has been the claimant’ streating physician only since January 26, 1999, and that he
has only seen the claimant abouit five times sincethen. The undersgnedfindsDr. Millard's
opinions of disability are not well supported or congstent with the record as awhole.

Id. at 217 (citations omitted).

The plaintiff contendsthat, per 20 C.F.R. 8 404.1527, an adminigtrative law judgeisrequired “to



give consderable weight to the opinions of atreating physician, or provide aclear explanation asto why
such weight has not been given.” Statement of Errorsat 4. He pogits:

Thetwo pointsthe ALJused to support hisfinding that Dr. Millard’ sopinions*arenot well

supported or congstent with the record as awhole” are miscongtrued. Dr. Millard never

agreed that there were only very minimal objective findings, but rather, framed that in the

context of nerve compression but not degenerative arthritis or back pain. Likewise, the

Doctor had avery dear explanaion for only seeing [the plaintiff] in his office five times.

Id. & 5. He adds. “The ALJ points to no evidence that contradicts Dr. Millard's considered medica
opinion regarding the Plantiff’ sdisability, and the AL Jis permitted to accept medica testimony that requires
an inference in etablishing onset date” 1d. (citing Socid Security Ruling 83-20 (“SSR 83-207)).

The plaintiff’s points of error are not persuasive. As an initid matter, as counsd for the plaintiff
conceded at ord argument, Dr. Millard’ s opinion bears on the subject of whether or not the plaintiff was
“disabled” for purposes of digibility for SSD benefits. Such an opinion is not — asthe plaintiff contends—
entitled to contralling or “consderable’ weight. Rather, as regards determinations reserved to the
commissoner (which include the ultimate question of disability), even opinions of a tresting source are
accorded no “specid sgnificance” See20 C.F.R. § 404.1527(e)(1)-(3). Nor must an administrative law
judge provide a*“cdear explanation” of the weight given such an opinion. Ascounsd for the commissoner
posited a ord argument, he or she smply must “give good reasons in our notice of determination or
decision for the weight we give your tregting source sopinion.” 1d. § 404.1527(d)(2).

Itistrue, asthe plaintiff suggests, that Dr. Millard' stestimony was more nuanced than described by
the adminigrative law judge. Dr. Millard' s relationship with the plaintiff was not confined to thefive office

vigts, Dr. Millard spoke to him “numerous’ times on the phone as an accommodetion to his inability to

afford additiond face-to-face vists. And while Dr. Millard agreed that certain objective Sgns had been



minimd (for example, of muscle wasting and nerve compression), he did not agree that this was the case
with respect to muscle spasms.

Nonetheless, the administrative law judge aso found thet Dr. Millard’ s opinions of disability were
not well-supported or consistent withthe record asawhole. See Record at 217. The plaintiff’ sargument
notwithstanding, this conclusion was not buttressed soldly by the adminigtrative law judge’ sarguably flaved
obsarvationsthat (i) Dr. Millard agreed with him that objective sgnshad been minimd, and (ii) Dr. Millard
had only seen the plaintiff on five occasons. Theadminigtrativelaw judge had dso just described, in detall
and with citation to the hearing testimony and Record exhibits, why in his view the contemporaneous
medica evidence did not paint a picture of a man disabled by a neck injury in the months prior to and
including September 1996. Seeid.

The cited exhibits reasonably can be construed to support hisview. See, e.g., id. at 156 (part of
Exhibit 4F) (trestment note of Dr. Galagher dated December 6, 1995, observing, inter alia, thet plaintiff
“did well with his physical therapy and has returned to work. At the present time any exertion a work
produces pain media to the right scapular which radiates to the anterior chest. . .. On neurological exam,
heisaert and oriented, cranid nervestwo through twelve are entirely normal. Fundoscopic examinationis
unremarkable. On motor exam, he has good tone and strength in the upper and lower extremities. Thereis
no ataxia or movement disorder. Sensory exam isintact to al modalities. Deep tendon reflexes are two
plus and symmetrical in the upper and lower extremities. Pantar responses are flexor. His gait is
unremarkable.”); 157 (part of Exhibit 4F) (trestment note of Dr. Peddie dated January 23, 1995, observing,
inter alia: “Onexamination, helookswell. Rotationtotheleftislimited by paininthe central posterior low

neck. Other movementsare quitefree but aso cause some discomfortinthesamearea.”), 158-59 (Exhibit



5F) (trestment note of Dr. Rozario dated January 24, 1996, observing that while plaintiff complained of
neck pain radiating into head, pan in right am, radiating into arm, and occasond lower extremity
discomfort (every three to four weeks), “ he doesnot fed that thisis sufficiently severeto consder anything
aurgical a thispoint”; finding, on physica examination, that forward flexion of hisneck was performed well
dthough he did have *some discomfort with right lateral flexior?).?

What ismore, the administrative law judge aso accorded considerable weight to the findings of a
Disability Determination Services (* DDS') non-examining consultant who discounted the plaintiff’ sclaimed
inability to stand or St in any podition for any length of time asof hisdatelast insured on the basisthat it was
unsupported by the Rozario treatment note of January 1996. Seeid. at 219; seealsoid. at 193-200 (RFC
assessment dated May 15, 1999 by Robert Hayes, D.O.).

Nor, finaly, does the plaintiff gain anything by citation to SSR 83-20. Asaninitid métter, itisfar
from clear that the ruling, which pertains to adjudication of the onset date of disability once acdamant has
been determined to be disabled, appliesto thiscase. See SSR 83-20, reprinted in West' s Social Security
Reporting Service Rulings 1983-1991, at 49 (“In addition to determining thet anindividua isdisabled, the
decisionmaker must also establish the onset date of disability.”); see also, e.g., Key v. Callahan, 109 F.3d
270, 274 (6th Cir.1997) (“ Since there was no finding that the claimant is disabled as aresult of his mental
impairment or any other impairments or combination thereof, no inquiry into onset date is required.”).

Inany event, evenif it did gpply, the outcomewould bethe same. Nothingin SSR 83-20 compels

® As counsel for the commissioner pointed out at oral argument, there is a discrepancy between Dr. Millard’ s description
of Dr. Peddi€’ s note and the noteitself. Dr. Millard testified that Dr. Peddie had commented on the muscle spasms caused
by the asymmetry of the plaintiff’s shoulder blades. See Record at 273. While Dr. Peddie did note that an x-ray had
shown “alateral shift to the left of query C7 on D1[,]” he did not make note of muscle spasms. Seeid. at 157.
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an adminigrative law judge to accept the retrogpective opinion of a later-tregting physician when the
adminidrative law judge supportably finds that opinion inconsstent with the medical evidence asawhole.
See, e.g., Thomas v. Chater, No. 96-6127, 1996 WL 730490, a **2 (2d Cir. Dec. 18, 1996)
(adminigrative law judge did not transgress SSR 83-20 in rgecting tregting physician’s retrogpective
opinion concerning onset date when much other evidence showed plaintiff was not disabled as of relevant
date).
I1. Conclusion
For the foregoing reasons, | recommend that the decision of the commissioner beAFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 14th day of March, 2005.
/s David M. Cohen

David M. Cohen
United States Magigtrate Judge

Plaintiff
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