UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

DAVID B. WATSON, SR., et al.,

)
)
Plaintiffs )
)
V. ) Docket No. 05-21-B-W
)
JUDGE JEFFREY HJELM, )
)
Defendant )

ORDER GRANTING LEAVE TO PROCEED IN FORMA PAUPERIS
AND RECOMMENDED DISMISSAL OF THE CASE INITSENTIRETY

On February 2, 2005 pro se plaintiffsDavid B. Watson, Sr., and LindaM. Watson sought leaveto
proceed in forma pauperis in this action assarting daims againg Maine Superior Court Justice Jeffrey
Hjem. See Application To Proceed Without Prepayment of Fees and Affidavit (“ Application”) (Docket
No. 2). | grant the plaintiffs leave request, but also recommend that the court dismiss the action with
prejudice pursuant to 28 U.S.C. § 1915(¢)(2)(B).

The plaintiffs complaint seeks $10 million in damages from Justice Hjelm asaresult of aseriesof
alegedly prgjudiced and biased decisons he rendered againgt David Watson and, in two cases, Linda
Watson as well.  See generally Amendment to Law Suit Againg Judge Hjelm (“Second Amended
Complaint”) (Docket No. 5).*

As the plaintiffs themselves recognize, see Second Amended Complaint at 5, their complaint

! The Docket reflects that the Watsonsfiled their original complaint against Justice Hjelm on February 2, 2005 and



implicates the concept of judicia immunity. Asthe Supreme Court has explained:
Likeother formsof offica immunity, judida immunity isan immunity from suit, not

just from ultimate assessment of damages. Accordingly, judicid immunity isnot overcome

by dlegations of bad faith or mdice, the existence of which ordinarily cannot be resolved

without engaging in discovery and eventud trid.

Rather, our cases make clear that the immunity is overcome in only two sets of

circumstances. Firg, ajudge is not immune from ligbility for nonjudicid actions, i.e.,

actions not taken in the judge’s judicid capacity. Second, a judge is not immune for

actions, though judicid in nature, taken in the complete absence of dl juridiction.
Mirelesv. Waco, 502 U.S. 9, 11-12 (1991) (citations omitted).

Nothing in the complaint — even reed liberdly, asit must be when filed by apro se plantiff, see,
e.g., Donovan v. Maine, 276 F.3d 87, 94 (1st Cir. 2002) — indicates that any nonjudicid activity isin
issue. To the contrary, the complaint targets a series of rulings by Justice Hjiem in cases involving (i) a
harassment clam againgt David Watson by his brother, (ii) a post-conviction review (“PCR”) proceeding
initiated by David Watson, (iii) acivil suit by David Watson against one Leroy Knowlton and hisinsurance
company, and (iv) two pending civil suits by David and Linda Watson againgt Wal-Mart Stores, Inc. and
oneVind G. Teague. See generally Second Amended Complaint.

The complaint does dlege that, with respect to two of the above-described cases — the PCR
proceeding and the Knowlton case — Justice Hjelm acted without jurisdiction. Seeid. However, these
dlegations of jurisdictiona defect plainly are without merit.

Asaninitid matter, the plaintiffs assert that Justice Hjelm had no jurisdiction to preside over David

Watson's PCR proceeding because he was then a Didtrict Court judge. Seeid. at 1-2. | takejudicid

notice that the PCR proceeding to which the plaintiffsrefer isWatson v. Sate, Crimind No. 96-440 (Me.

two amended complaints on February 10, 2005. See Docket.
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Super. Ct.) (“Watson PCR Proceeding”). Watson filed his PCR petition on July 18, 1996. See Docket,
Watson PCR Proceeding (entry of July 18, 1996) . Shortly theresfter, the matter was assigned to the
regular criminal docket. See Post-Conviction Assgnment Order, Watson PCR Proceeding (July 23, 1996)
at 2. Judtice Hjem first presided in the case on January 7, 1997. See Docket, Watson PCR Proceeding
(entry of Jan. 7, 1997, referring to “ Hjem, J., Didtrict Court Judge, Sitting as Superior Court Justice”’). The
last docket entry in the case was made on December 12, 1997. Seeid. (entry of Dec. 12, 1997).

During the time frame of the Watson PCR Proceeding, as now, jurisdiction over state PCR
proceedings was vested in the Superior Court. See 15 M.R.S.A. § 2123(1) (2003 & Supp. 2004) &
Higtorica and Statutory Notes thereto. An *Assgned Justice,” for purposes of PCR proceedings, was
defined in rlevant part as“any Justice or Active Retired Justice attending to the regular crimina calendar
when the post- conviction review proceedingisassgned to theregular crimina cdendar.” 1d. §2121(1-A)
(2003) & Higtorica and Statutory Notes thereto (amended 2003, see Supp. 2004). Mainelaw adsothen
provided, in relevant part:

A Judge or an Active Retired Judge of the District Court or Administrative Court may be

assigned by the Chief Judtice of the Supreme Judicid Court to St in the Superior Court in

any county, and when o directed he shdl have authority and jurisdiction therein asif he

were a regular Justice of the Superior Court; and whenever the Chief Jugtice of the

Supreme Judicid Court s0 directs, he may hear al matters and issue dl orders, notices,

decrees and judgments that any Justice of the Superior Court is authorized to hear and

issue. ...
AM.R.SA.8157-C (1989 & Supp. 2004) & Historica and Statutory Notesthereto (amended 1999, sse
Supp. 2004).

| take judicial notice that, by order dated January 2, 1997, then- Supreme Judicid Court Chief

Justice Danid E. Wathen assigned then-Judge Hjelm, among others, to st in the Superior Court.  See
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[Order], Docket No. SIC-404 (Me. Jan. 2,1997). Judge Hjelm accordingly had jurisdiction to presdeat
the Watson PCR Proceeding.

With respect to the Knowlton case, the plaintiffs alegethat, having granted David Watson' s mation
for adefault judgment, Justice Hjelm lacked jurisdiction to grant amotion by Knowltonto setitaside. See
Second Amended Complaint a 2-3, 5. Thiscontentionisfrivolous. A default judgment isnot necessarily
st in stone, asthe plaintiffs seem to believe. Seeid. 1t may be set aside pursuant to Maine Rules of Civil
Procedure 55(c) or 60(b). SeeMe. R. Civ. P.55(c) & 60(b); see also, e.g., Butler v. D/Wave Seafood,
791 A.2d 928, 932 (Me. 2002) (describing circumstances under which relief from default judgment
appropriate). Justice Hjelm possessed the jurisdiction to grant such relief.

In sum, inasmuch as (i) ajudge such as Judtice Hjelm is entitled to immunity from both suit and
damages except to the extent the conduct complained of can be categorized as a nonjudicid activity or an
activity undertaken without jurisdiction, and (i) the Complaint neither implicates anonjudicid activity nor
contains a colorable claim that Justice Hjelm acted without jurisdiction, it fallsto state aclam astowhich
relief may be granted. Indeed, it can accurately be described asfrivolous. See, e.g., Neitzkev. Williams
490 U.S. 319, 325 (1989) (acomplaint is“frivolous’ when it “lacks an arguable bass either inlaw or in
fact”).

In forma pauperis dtatus is available under 28 U.S.C. § 1915(a)(1). However, section
1915(e)(2)(B) dso provides, in relevant part:

[T]he court shal dismissthe case & any timeif the court determines that —

* k% %

(B) the action or apped —



(i) isfrivolous or malicious,
(ii) falsto gate a claim on which relief may be granted; or

(iii) seeks monetary relief againgt a defendant who isimmune from such
relief.

Accordingly, | GRANT theplaintiffs request for leaveto proceedin forma pauperis and recommend thet

thisaction be DISM I SSED with pregjudice initsentirety on any or dl of the above three bases.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 17th day of February, 2005.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge




