UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
ROGER EDWARDS, LLC,
Plaintiff
Docket No. 02-105-P-DMC

V.

FIDDES & SON, LTD.,

SN N N N N N N N N

Defendant

MEMORANDUM DECISION ON DEFENDANT'SMOTION FOR SANCTIONS'

The defendant, Fiddes & Son, Ltd., movesfor an award of sanctions pursuant to Fed. R. Civ. P.
11 againg the plaintiff, Roger Edwards, LLC, and its counsd in connection with the plaintiff’s motion for
relief from judgment which wasfiled on July 22, 2004. Defendant’ sMotion for Sanctions Pursuant to Fed.
R. Civ. P. 11, etc. (“Motion”) (Docket No. 108). | denied that motion on January 26, 2005.
Memorandum Decison on Plaintiff’s Motion for Relief From Judgment (“Decision”) (Docket No. 115).
The defendant contendsthat the motion for relief from judgment wasfrivolous, designed to midead the court
and intended to harass the defendant. Motion at 1.

I. Applicable Legal Standard
Federa Rule of Civil Procedure 11 providesin rdevant part:

(b) Representations to Court. By presenting to the court (whether by
sgning, filing, submitting, or later advocating) apleading, written motion, or other paper, an

! Pursuant to 28 U.S.C. § 636(c), the parties have consented to have United States Magistrate Judge David M. Cohen
conduct all proceedingsin this case.



attorney or unrepresented party is certifying that to the best of the person’s knowledge,
information, and belief, formed after an inquiry reasonable under the circumstances, —

(@D} it is not being presented for any improper purpose, such as to
harass or to cause unnecessary delay or needlessincrease in the cost of litigation;

2 the cdams, defenses, and other legd contentions therein are
warranted by exising law or by a nonfrivolous argument for the extension,
modification, or reversd of exiging law or the establishment of new law;

3 the dlegations and other factud contentions have evidertiary
support or, if specificdly soidentified, arelikely to have evidentiary support after a
reasonable opportunity for further investigation or discovery; and

4 the denidsof factud contentionsarewarranted ontheevidenceor,
if specificaly soidentified, are reasonably based onalack of information or belief.

Fed. R. Civ. P. 11(b). A court may impose sanctionsfor violation of any one or more of these dutieseither

upon mation of aparty or onitsowninitiative. 1d. 8§ (c)(1). With respect to motionsfor sanctions, therule

provides:

A motion for sanctions under this rule shal be made separately from other motions or
requests and shdl describe the specific conduct aleged to violate subdivison (b). It shall
be served asprovided in Rule 5, but shall not befiled with or presented to the court unless,
within 21 days after service of the motion (or such other period as the court may
prescribe), the chalenged paper, clam, defense, contention, alegation, or denid is not
withdrawn or appropriately corrected. If warranted, the court may award to the party
prevailing on the motion the reasonabl e expenses and attorney’ sfeesincurred in presenting
or opposing themotion. Absent exceptiona circumstances, alaw firm shdl be heldjointly
responsible for violations committed by its partners, associates, and employees.

Id. 8 (c)(1)(A).

“Themerefact that adaim ultimately provesunavailing, without more, cannot support theimposition
of Rule1lsanctions.” ProtectiveLifelns. Co. v. Dignity Viatical SettlementPartners, L.P., 171 F.3d
52, 58 (1st Cir. 1999). However, a pleading or paper does violate Rule 11 if it is “frivolous, legdly

unreasonable, or factualy without foundation, even though not sgned in subjective bad faith.” Safe-Strap



Co. v. Koala Corp., 270 F.Supp.2d 407, 411 (S.D.N.Y. 2003) (citation omitted). See also Duboisv.
United States Dep't of Agric., 270 F.3d 77, 80 (1st Cir. 2001).
Il. Discussion

The plaintiff’s Rule 60(l) motion aleged that the defendant had concealed or misrepresented facts
about thelabeling of its products, thus engaging in fraud upon the court and fraudulent conduct towardsthe
plantiff. Pantiffs Memorandum of Law in Support of Fantiff's Motion for Relief from Judgment
(“Memorandum”) (filed with Docket No. 98) at 1-16. The plaintiff now contendsthat the motion was not
frivolous because it asserted a“colorable clam” of fraud. Plantiff’s Surreply to Defendant’s Mation for
Sanctions, etc. (“Surreply”) (Docket No. 123) at 1-2. Thisargument entirdly missesthepoint. Asl noted
inmy denid of the Rule 60(b) motion, none of my rulings before or during thetrid in this case depended or
relied in any way on the dleged assartions by the defendant or its counsel that its packaging complied with
gpplicable United States law, Decison a 5, which is the source of the plantiff's fraud dlegation,
Memorandum at 1-7, 9-13. Since the question whether the defendant’ s packaging rendered its products
unsalegble in the United States due to lack of compliance with gpplicablelabeling law — presented by the
plaintiff asadefenseto the defendant’ s counterclaim for the vaue of product shipped to and retained by the
plaintiff — was never reached in the proceeding below, whether the claim that any representation by the
defendant with respect to thisissue was fraudulent was*“ colorable’ isirrdlevant. Asl notedin my decison
on themation for relief from judgment, the plaintiff would not be entitled to relief even if the defendant had

meade the aleged fraudulent misrepresentations?

2 The plaintiff makes much of its assertion that the defendant “ does [not] ever refute that they engaged in improper
labeling of their products,” Plaintiff’s Opposition to Defendant’s Motion for F.R.Civ.P. 11 Sanctions (“ Opposition”)
(Docket No. 114) at 1, going so far as to assert that the defendant “conceded” that it did so, id. a 2. The plaintiff
confuses an argument to the effect that the validity of its accusationsis beside the point with an admission of guilt. The
(continued on next page)



The plaintiff assertsthat the court “would very well have been swayed,” presumably a some point
before trid, by the “fact” tha “Defendant knowingly dumped improper, non-compliant product on the
Plaintiff which would subject Plaintiff to severe sanction and pendity if entered by Plaintiff into the stream of
commerce.” Opposgition a 4. The point in the proceedings in this case identified by the plaintiff as the
critical timewith respect to the aleged misrepresentationsis the cong deration of the defendant’ smotionfor
summary judgment. Memorandum at 3. The dleged misrepresentations by Fiddes, as distinct from its
counsd, id. at 12, could only have become an issue & this time as well. The plaintiff asserted that the
defendant hed failed to comply with applicable labding laws only in connection with its oppostion to the
defendant’ s counterclam.  Memorandum Decision on Defendant’s Motion for Summary Judgment, etc.
(“First Summary Judgment Decision”) (Docket No. 36) at 15-18; Flantiff’ sMemorandum in Oppostionto
Defendant’ sMotion for Summary Judgment (* Plaintiff’ s Summary Judgment Opposition”) (Docket No. 28)
at 17-18. This assertion was made only to support the plaintiff’s contention that it had revoked its
acceptance of the defendant’ sproducts. Plaintiff’ s Summary Judgment Oppositionat 17-18. | determined
that, as a matter of law, the plaintiff’s asserted revocation came too late to dlow it to avoid its payment
obligation, First Summary Judgment Decision at 17, and accordingly did not reach the labeling issue.
Thus, whether or not the defendant had misrepresented its compliance with applicable labding lavs— the
gravamen of the plaintiff’s claim of fraud that provided the basis for its motion for rdief from judgment —
that question had no bearing on the outcome of the motion. This fact should have been gpparent to the
plantiff’ sattorney, who represented the plaintiff in connection with the motion for summary judgment, ashe

does now.

two are certainly not the same. At no point in its pleadings with respect to thisissue can the defendant reasonably be
(continued on next page)



| dso granted the defendant’ smotion for summary judgment on any clam for damagesaisng from
the dleged improper labding because the plaintiff submitted no evidence to support such a clam in
opposition to the defendant’ s motion for summary judgment on the counterclam. Memorandum Decison
on Defendant’ sMotion for Summary Judgment on Damages, etc. (Docket No. 78) at 11-12. Totheextent
that the plaintiff meansto arguethat it could not have presented such evidence with respect to either clam
before September 2003, Opposition at 4;> Memorandum at 15, the evidence makesthat claim untenable,
Asl noted inmy decision onthemotion for relief from judgment, the plaintiff had initspossession at least as
early as November 21, 2001* the very containers of the defendant’ s products that were examined by its
expert. Yet the expert only executed his affidavit on July 21, 2004, Affidavit [of Henry S. Woods, 111]
(Docket No. 99) 116 & jurat. First Summary Judgment Decision a 4. The plaintiff’ sassertion that it “hed
no way of establishing” fraud until it learned in September 2003 of the results of an investigation by the
federd Department of Transportation, Surreply a 2 & n.3, issmply contrary tothefacts. Woods' affidavit
does not refer to any such investigation and cannot reasonably be read to depend on the results of that
investigation in any way.

The plaintiff arguesthat its mation for relief from judgment was proper eveniif it knew of the fraud,
Surreply a 3, presumably at some point before it brought the motion, citing Hazel-Atlas Glass Co. v.
Hartford-Empire Co., 322 U.S. 238 (1944), overruled on other grounds Sandard Oil Co. of

California v. United States, 429 U.S. 17, 18 n.2 (1976). In that case, the Supreme Court stated thet

characterized as having admitted the plaintiff’s factual allegations.

® This argument leaves unexplained the gap between September 2003 and July 2004, when the plaintiff filed its motion for
relief from judgment. This gap, coupled with the fact that the motion was filed two days before the one-year period
allowed by Fed. R. Civ. P. 60(b)(3) expired, certainly suggests that the motion wasfiled to cause delay and/or to increase
the cost of litigation to the defendant.

* Thisis the date when the defendant accepted the plaintiff’s termination of their businessrelationship. First Summary
(continued on next page)



“even if [the party seeking to set aside the judgment] did not exercise the highest degree of diligence[in
uncovering the fraud the opposing party’ 5| fraud cannot be condoned for that reason done.” 1d. at 246.
That is the sentence quoted by the plaintiff. Thetext of the opinion goes on asfollows:

This matter does not concern only private parties. There are issues of great

moment to the public in a patent suit. Furthermore, tampering with the

adminigration of judticein the manner indisoutably shown here [ defendant planted

favorable article in trade journd in which ostensible expert extolled defendant’ s

new product as a remarkable advance in its field, then used the aticle in

successful defense againg patent infringement claim] involves far more than an

injury toasinglelitigant. Itisawrong againg theingtitutions set up to protect and

safeguard the public, indtitutionsin which fraud cannot complacently betolerated

consstently with the good order of society.
Id. Obvioudly, no patent isinvolved in this cortract dispute.® Nor does the fraud aleged by the plaintiff
begin to reach the level proved to have occurred in Hazdl-Atlas.

The only “fraud” upon the court identified by the plantiff, as distinguished from dleged fraud

directed at the plaintiff, wastwo representations by defendant’ s counsel: astatement of materia fact® adan

assertion in the defendant’ s motion for summary judgment on damages.” Memorandum at 9-11. Since,

Judgment Decision at 13-14.

® Contrary to the plaintiff’s assertion, Memorandum at 14, the Hazel-Atlas opinion does not “hold[] that a defendant
cannot be heard to complain of lack of materiality when it believed the issue significant enough to make the
misrepresentation in the first place.”

® The statement at issue is one phrase in paragraph 34 of the defendant’ s response to the statement of material facts
submitted by the plaintiff in support of its opposition to the defendant’s first motion for summary judgment.
Memorandum at 9. After objecting to the plaintiff’ s assertion that the defendant’ s “ product lacks certification necessary
to continuein U.S. commerce trade,” Plaintiff’s Statement of Material Factsin Dispute (“Plaintiff’ sSMF") (Docket No. 30)
11 34, asrequiring expert testimony, the defendant qualified the statement “by stating that Fiddes expressed itsrefusal to
recognize the Plaintiff’ s attempt at revocation and confirmed that Fiddes' goods compliedwith U.S. laws,” Defendant’s
Reply to Plaintiff’s Statement of Additional Factsin Dispute (Docket No. 33) 1 34. This sentence refers to a meeting
between Larry Mann, the plaintiff’s principal, and Robert Fiddes Gooding of the defendant, that took place in October
2001 and merely reports what Fiddes Gooding said to Mann at that time. It is not presented as an avowal by the
defendant to the court that the labels on the defendant’ s products actually met all requirements of United States law.

" The assertion at issueisthe following: “In short, astheimporter, Roger Edwards, was charged with the responsibility of
ensuring that the merchandise it was importing into the United States complied with all U.S. regulations . . . .”
Defendant’ s Motion for Summary Judgment on the Plaintiff’s Claim for Damages, etc. (Docket No. 53) at 16. Infact, this
assertion is merely aparaphrase of a United States Customs Service publication, id. at 15, afact made clear inthemotion,
and cannot reasonably be characterized as amisrepresentation, let alone “tampering with the administration of justice.”
(continued on next page)



unlikethetrid court in Hazel-Atlas, | did not rely on either of those statements or assartionsin reaching my
conclusons on the motion for summary judgment, the court cannot be said to have been mided, nor the
adminigtration of justice tampered with. Hazel-Atlas provides no refuge for the plaintiff and its counsd.

The Firgt Circuit has sated that “ garden variety deceit and fraud by aparty” do not riseto theleve
of aRule 60(b)(6) clam or fraud upon the court. Simon v. Navon, 116 F.3d 1, 6 (1st Cir. 1997). The
plaintiff’s evidence of fraud does not rise even to the leve of garden variety.

As| dso noted in my decison denying the motion for reief from judgment, | am troubled by the
plantiff’s current assertion that it withdrew its attempted revocation of its acceptance of the defendant’s
products on December 17, 2002. Memorandum at 2 & Exh. 5thereto. Initsoppositionto the motion for
summary judgment, submitted to the court on December 23, 2002, the plaintiff took the pogtion that the
defendant was not entitled to summary judgment on its counterclam for the vaue of the goods it had
ddiveredtothe plaintiff becausethe plaintiff had revoked its acceptance of those goods. Fantiff’ sSummary
Judgment Oppodition a 17; Plaintiff’ s SMF § 32; Affidavit of Larry Mann (Docket No. 31) 10. While
Exhibit 5 to the plaintiff’'s memorandum of law in support of its motion for reief from judgment was
executed by Larry Mann on December 16, 2002, the plaintiff’ s present counsel represented it at thetimeits
oppodtion to the motion for summary judgment was filed and must therefore have been aware of the

position taken in that document with respect to revocation of acceptance of the goods at issue. To now

See U.S. Import Requirements, a pamphlet published by the U. S. Customs Service, at [3] (“It is the importers [sic]

responsibility to ensure that his or her goods being imported meet admissibility requirements— such asproper marking,
saf ety standards, etc. — and that the proper permits, if required, have been obtained in advance of the goods arrivingin
the United States.”), available at www.customs.ustreas.gov/linkhandler/cgov /toolbox/publications/trade/
usimportrequirements.ctt /usimportrequirements.doc. In addition, the materials submitted by the plaintiff in support of its
motion for relief suggest that the responsibility does rest with the distributor in the United States. All of the violations
noted in the report of the investigation of East Fork Enterprises, Inc., which the plaintiff now claimsfirst aertedit tothe
defendant’ s alleged labeling violations, are violations by the distributor in Texas, not by the defendant, which shipped
the productsin question to the distributor. Exh. 7to Memorandum at 17-25; Affidavit of Larry Mann (Docket No. 100) 7.




represent to the court that the plaintiff had actudly withdrawn itsrevocation before pleadingsrelying on that
revoceation werefiled with the court isto admit thet the plaintiff engaged in amisrepresentation to this court.
Counsd for the plaintiff failed to acknowledge thisfact, even with the benefit of leaveto fileasurreply after
the discrepancy was pointed out in my decison denying the motion for rdief from judgment.

With respect to the request for sanctions againgt the plaintiff’ sattorney, | note that “[t]he attorney
has an afirmaive duty to inquire into the facts and law before filing a pleading. Hs inquiry must be
reasonable under the circumstances.” Coffey v. Healthtrust, Inc., 1 F.3d 1101, 1104 (10th Cir. 1993).
From dl that appears in the record, counsd for the plaintiff did not engage in such a reasonable inquiry
before filing the motion for relief from judgment.

| can only conclude that the filing of the motion was, under the circumstances, frivolous,
unreasonable and without foundation, even though it may not have been made in subjective bad fath.
Dubois, 270 F.3d at 80. The defendant complied with the“safe harbor” requirements of Fed. R. Civ. P.
11(c)(1)(A). Motion at 132 Anaward of sanctionsis accordingly in order.

The plaintiff and its attorney of record are hereby ordered to pay the defendant an amount
representing the reasonabl e attorney feesand other expensesincurred by the defendant in defending againgt
the plaintiff’ smotion for relief from judgment. The parties, through their attorneys, are directed to undertake
a serious good-faith effort to reach agreement on this amount. If they are unable to reach agreement, the
defendant shall file a properly supported fee gpplication with the court by March 15, 2005. The plaintiff
shall respond thereto within 14 caendar days of itsfiling and the defendant shdl file any reply within 7

calendar days theredfter.

® Plaintiff’s counsel acknowledged this fact during atelephone hearing on February 7, 2005 on the plaintiff’s motion for
(continued on next page)



leaveto file asurreply.



Dated this 16th day of February 2005.

David M. Cohen
United States Magidtrate Judge

Plaintiff

ROGER EDWARDSLLC represented by THOMASF. HALLETT
LAW OFFICE OF THOMASF.
HALLETT
36 UNION WHARF
P.O. BOX 7508
PORTLAND, ME 04112
775-4255
Emall: hdlet@tfhlaw.com

V.
Defendant

FIDDES& SONLTD represented by DAVID SOLEY
BERNSTEIN, SHUR, SAWYER,
& NELSON
100 MIDDLE STREET
P.O. BOX 9729
PORTLAND, ME 04104-5029
207-774-1200
Fax: 2070227-1127
Email: dsoley@bssn.com

RONALD W. SCHNEIDER, JR.
BERNSTEIN, SHUR, SAWYER,
& NELSON

100 MIDDLE STREET

P.O. BOX 9729

PORTLAND, ME 04104-5029
207-774-1200

Email: rschneider@bssn.com
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