UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

GLENWOOD FARMS, INC,, et al., )

Plaintiffs ;
V. ; Docket No. 03-217-P-S
GARVE IVEY, et al., ) )

Defendants ;

MEMORANDUM DECISION ON PLAINTIFFS MOTION TO AMEND COMPLAINT

Onthedeadline set by the scheduling order in this case for amendment of the pleadings, the plaintiffs
filed amotion to amend the complaint by (i) adding anew individua defendant, (ii) adding damsdleging
fraudulent transfer against defendant ThomasM. Sobal, (jii) “ darifying” their daim for punitive dameages, (iv)
adding dams of unjust enrichment againg dl defendants, (v) “darifying” the term “common interest
materias,” and (vi) making “minor darifications’ to certain paragraphs and counts. Motion of Glenwood
Farms, Inc. and Carrabassett Spring Water Company, Inc. to Amend Complaint, etc. (“Motion”) (Docket
No. 105) at 1-3. All of the current named defendants oppose most of the mation, with defendants Garve
Ivey and Ivey & Ragsdae joining in the oppogtion filed by defendants Thomas M. Sobol and Hagens
Berman, LLP. Objection of Defendants Garve Ivey and Ivey & Ragsddeto Plaintiffs Motion to Amend
Complaint, etc. (“Ivey Opposition”) (Docket No. 108) at 1; Defendants Objection and Memorandumin
Opposition to Plaintiffs Motion to Amend Complaint (* Sobol Opposition”) (Docket No. 109). Thereis

no objection to the“darification” of theterm *common interest materids” Sobol Oppositionat2,  and



the motion is therefore granted as to that request. Similarly, there is no objection to the “minor
clarifications’ identified by the plaintiffsas being madeto paragraphs 11, 19 and 39-41 of thecomplaint, as
well as Counts 8, 12, 16, 24, 28 and 32. Motion at 3; Sobol Opposition at 2.* Themoation isaccordingly
granted asto those proposed changes as well.
The defendants chalenge the remaining proposed amendments “primarily on the grounds of
‘futility,”” but dso mention“in somevarying degrees’ dilatory tactics, bad faith and undue burden and ddlay.
Sobol Opposition at 3. Leaveto amend apleading “shdl befredy given when justice so requires.” Fed.
R. Civ. P. 15(a). A court actswithin its discretion to deny such leave under the following circumstances:
undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by
amendments previoudy dlowed, undue pregjudice to the opposing party and futility of the proposed
amendment. Foman v. Davis, 371 U.S. 178, 182 (1962). When leave to amend is sought before
discovery is complete and neither Sde has moved for summary judgment, as is the case here, futility is
“gauged by reference to the libera criteria of Federd Rule of Civil Procedure 12(b)(6).” Hatch v.
Department for Children, Youth & Families, 274 F.3d 12, 19 (1st Cir. 2001). “In this Stugtion,
amendment is not deemed futile as long as the proposed amended complaint sets forth a generd scenario
which, if proven, would entitle the plaintiff to rdief againg the defendant on some cognizabletheory.” 1d.
The defendants first contend that this court lacks persond jurisdiction over Steven Berman, the
proposed new individua defendant, and that the proposed amended complaint failsto ateaclam against

Berman in hisindividud capacity upon which rdief may be granted. Sobol Oppositiona 4-6. Thiscourt

! Unlike the defendants, Sobol Opposition at 2, | find achange in the paragraph numbered 11 in theinitial complaint and
appearing as paragraph 12 in the proposed amended complaint: the words “an agreement” have become “ agreements.”
Compare Complaint and Demand for Jury Tria (Docket No. 1) 11 with 1st [sic] Amended Complaint and Demand for
Jury Trial (“Proposed Amended Complaint”) (filed with Docket No. 105) 1/ 12.



hasdready rgected, after holding an evidentiary hearing, the argument of the current defendantsthat it lacks
persond jurisdiction over them, finding that those defendants * sought out and represented Maine clients,”

“undertook subgtantia investigation in Maine and hired experts in Mane” Findings of Fact and

Conclusions of Law (Docket No. 77) a 15. These actions, the court held, “encompass the minimum

contacts necessary to satisfy due process’ for purposes of specific persond jurisdiction. 1d.  The
defendants attempt to avoid application of this concluson to Berman by asserting that “it isnot cleer . . .
whether the same *joint venture’ agency concept [which the court used inits analys's of specific persond

jurisdiction with respect to the other named defendants] would apply to al other employees, agents, or
attorneys at Hagens Berman, LLP,” Sobol Opposition at 4, of which Berman is one. However, inthe
absence of any indication from Berman or the defendants of afactud basisfor distinguishing Berman from
defendant Thomas Sobol, who is aso an attorney at defendant Hagens Berman and over whom the court
has concluded that it may exercise specific persond jurisdiction, | see no basisin the proposed amended
complaint for making such adiginction. The same alegations are made againgt Sobol and Berman in the
proposed amended complaint. E.g., Proposed Amended Complaint {51, 53-55, 73-75, 120, 197-98,

200-01. When Berman is not individudly mentioned, it is clear that he is one of the “defendants’ against
whom factud dlegationsaremade. E.g., id. 1154, 59, 66, 69-70, 73-75, 79, 83, 122-23, 128, 135, 138,
142-43, 148-49, 152-53. While it is true that few, if any, specific factud dlegations are made in the
proposed amended complaint concerning Berman aone, it isnot correct to say, asthe defendants contend,

that the plaintiffstherefore“fail to adlegejurisdictiond factsfor aprimafacie showing of persond jurisdiction
over Berman.” Sobol Oppostionat 5. The defendants contend, without submitting thetranscript, that “ one
could scour the transcript on the persond jurisdiction hearing” and find that Berman “ishardly, if ever, even

mentioned in tesimony,” id. at 4, but that is not surprising since Berman was not named as a defendant at



the time of the hearing. On the record presented to the court at thistime, and given the liberd standardto
be applied at the pleading stage of a proceeding, | see no basis to distinguish Berman from the other
individua defendants with respect to this court’s exercise of specific persona jurisdiction. If, as the
defendants assert, Berman was“not involved in thiscase or in any of the‘ contacts with the State of Maine
that this Court relied on to premise the exercise of persond jurisdiction over Sobol and Hagens Berman,”

id. at 5, Berman may present evidence of those factsto the court, and further consideration of the issue of

persond jurisdiction may then be in order.

The defendants contend that the proposed amended complaint failsto sateaclaim against Berman
on which relief may be granted, gpparently because they read the proposed amended complaint to dlege
only that Berman signed ajoint representation agreement on behaf of Hagens Bermanin 20022 Id. at 5.
Asl havedready indicated, the proposed amended complaint aleges much morethan that against Berman.

The proposed amended complaint may fairly be read to dlege that Berman advised one or more of the
plantiffs in an atorney-client capacity and participated in the representation of one or more of the
defendants. Thedefendants mere assertionsthat hedid not, id., unaccompanied by anything of evidentiary
vaue, are insufficient to justify dismissal of otherwise adequately pleaded claims.

The defendants next challenge the proposed addition of Counts 33 and 34, id. at 6-9, which dlege
that Sobol fraudulently transferred property located in Massachusetts with the intent to hinder, delay or
defraud the plaintiffs, Proposed Amended Complaint 11 188-95. The counts dlege aviolation of Maine
law. 1d. 17191, 195. The defendants contend that these clamsare not adequately pleaded because Maine

law does not reach property located in Massachusetts and, in the aternative, because they do not plead all

%1t would be helpful to the court if the defendants would identify the paragraph or paragraphsin the proposed amended
(continued on next page)



of the eements of such a clam under gpplicable Maine law. Sobol Oppostion a 7-8. In addition, they
argue that the counts are not aleged with the required degree of specificity. Id. at 8.

The plaintiffs do not respond to the argument concerning the applicability of the Maine Satute at
issueto property located outsde the state. Reply of Glenwood Farms, Inc. and Carrabassett Spring Water
Company, Inc. to Defendants Objection, etc. (“Reply”) (Docket No. 117) at [4]-[5]. Thedefendantscite
no authority in support of it. The statuteinvoked by Counts 33 and 34, Proposed Amended Complaint 111
191, 195, isMaine sverson of the Uniform Fraudulent Conveyance Act, 14 M.R.SA. 88 3571-82. Itis
not necessary to decide whether this court could avoid the dlegedly fraudulent transfer of red property
located in another state under thisStatute, or otherwise take action that might affect thetitleto that property,
because the Act provides for equitable relief and for “[dlamages in an amount not to exceed double the
vaueof the property transferred,” 14 M.R.S.A. § 3578(1)(C), aremedy that may be awarded without any
effect on thetitle of the property transferred and without impinging on the sovereignty of another Sate, and
onewhichisexpresdy demanded in the proposed amended complaint. Proposed Amended Complaint at
39, 40. Counts 33 and 34 are not futile for this reason.

The defendants next contention, that the proposed amended complaint fails because it does not
assert that Sobol was insolvent at the time of the transfer, Sobol Opposition a 7, dso falls. Onebasisfor
recovery under the Act by a present creditor is proof that the transfer was made without receiving
reasonably equivaent valuein exchange and the debtor wasinsolvent at thetime. 14 M.R.S.A. 83576(1).
Another, completely separate basis for recovery by a present creditor is proof that the debtor made the

transfer at issue”[w]ith actud intent to hinder, delay or defraud any creditor of thedebtor.” 14M.R.SA.8

complaint where the specific factual allegations that they discuss appear.



3575(2)(A). Thatisprecisely what the plaintiffsalegeinthiscase. Proposed Amended Complaint 11190,
194. Counts 33 and 34 adequately plead aviolation of this section of the Act.

The defendants next suggest that Counts 33 and 34 are futile because they fall adequatdly to plead
“that the*assets inissue meet the definition of an ‘asset’ under the Maine statute.” Sobol Opposition at 8.
Apparently, they contend that the complaint must alegethat thered property identified in Counts 33 and 34
is property that the plaintiffs “would [have] been entitled to reach under gpplicable exemption laws’ with
respect to bankruptcy. 1d. They cite no authority for thisnove view of pleading requirements. Presumably
itisthe party seeking to protect its assetsthat bearsthe burden of pleading and proving that those assetsare
gatutorily beyond the reach of the creditor involved. Requiring the part seeking to recover to pleed— ad
thus to prove — that the assetsit seeks are not exempt would impose a burden on creditors beyond that
contemplated by the Act.

Findly, the defendants assert that Counts 33 and 34 fail to comply with Fed. R. Civ. P. 9(b), which
requires fraud to be pleaded with particularity. 1d. They contend, in conclusory fashion, that the dlegation
that thetransferswereintended to hinder, delay or defraud the plaintiffs, Proposed Amended Complaint
190, 194, aretoo general to meet the requirementsof Rule9(b). However, Rule9(b) providesby itsterms
that intent may be averred generdly. Specification of the circumstances of evidence from which fraudulent
intent may be inferred is not required. 1n re One Bancorp Sec. Litig., 135 F.R.D. 9, 12 (D. Me. 1991).
Counts 33 and 34 dlege intent sufficiently.

Thedefendants only argument with respect to their contention that the proposed addition of Counts
33 and 34 is intended only to delay and complicate the proceedings is that “[a]ll of these pleading
deficencies patently raisethe additiond suspicion” that something of the sort isgoing on. Sobol Opposition

at 8-9. Sincethe defendants have not satisfied methat any of the pleading deficienciesthey identify arein



fact deficiencies sufficient to render these proposed counts futile, I can only conclude that the defendants
have offered no support for their assertion that leave to amend should be denied on the basis of delay,
burden, or bad faith.

Inasingle paragraph of argument, the defendants attack the proposed amendmentsto theplantiffs
clam for punitive damages. Id. at 9-10. Thebassfor thischdlengeisnot entirely clear. Theonly changes
in the proposed amended complaint to the claims for punitive damages are the addition of Berman asa
defendant in Counts 1 and 17, and the addition of the following words to both counts:

In particular, Defendants knew that their actions as described in [certain

preceding paragraphs] would causeirreparable damageto Plaintiffs then ongoing

efforts to negotiate a favorable settlement of their damswith Nestle, and with

that knowledge Defendants made threats against Nestle, disclosed common

interest/confidential work product materids to the public, and filed multiple

lawsuits againg Netle, dl with the intention to harm Plaintiffs.
Proposed Amended Complaint 11151, 120. Contrary to the defendants assertion, Sobol Opposition at 9,
these changes cannot reasonably be read as an attempt to raise a clam of tortious interference with a
contract. It is basic hornbook law thet punitive damages may only be recovered in connection with an
underlying tort; thefact that the plaintiffs have chosen to seek punitive damages by assarting their clamasa
separate count does not changethisfact. All that the additiond languagein paragraphs 51 and 120 doesis
to describe the way in which the defendants purportedly undertook the tortious activity alleged elsewherein
the proposed amended complaint so that the plaintiffs may assert acolorable clam to punitive damagesin
the event that they recover on any of ther tort claims. The defendants take nothing by their asserted
objection to the proposed changesin Counts 1 and 17.

Thedefendants find chdlengeisto the daimsof unjust enrichment set forth in Counts 35-38 of the

proposed amended complaint. Sobol Oppositionat 10-12. They essentialy contend that these countsfal



to state a clam on which relief may be granted. In order to establish adam for unjust enrichment under
Maine law, a plaintiff must prove that (i) it conferred a benefit on the defendant; (ii) the defendant had
gppreciation or knowledge of the benefit; and (iii) the defendant’ s acceptance or retention of the benefit was
under such circumgtances asto makeit inequitable for the defendant to retain the benefit without payment of
its vdue. June Roberts Agency, Inc. v. Venture Props., Inc., 676 A.2d 46, 49 (Me. 1996). The
proposed Counts 35-38 identify the benefit as “fees obtained by Defendants via their improper and
unauthorized lawsuits againgt Nestle,” which fees they were able to obtain “[as aresult of their improper
and unauthorized use of common interest/confidentia/work product materids” Proposed Amended
Complaint 111197-98, 200-01, 203-04, 206-07. | agree with the defendantsthat these dll egetions present
too dtrained an interpretation of the elementsof thetort of unjust enrichment. If theattorney feesat issueare
the benefit, that benefit smply was not conferred on the defendants by the plaintiffs, but rather by third
parties. If the defendants ability to collect such feesarose out of their wrongful use of property belonging
to the plaintiffs, other legd theoriesare available on which to base acause of action. Proposed Counts 35-
38 are futile and leave to add them to the complaint is denied.

The lvey defendants ask the court to order the plaintiffsto “amend and supplement their responses
to any and dl interrogatories and Requestsfor Production of Documentswhich contain the phrase* common
interest materids to include the new definition that plaintiffshave now proposed.” Ivey Oppostionat 1-2.
Parties have acontinuing obligation to supplement their responsesto discovery requests as new information
becomes available and circumstances change. Thereisno need for the court to order aparty to meet this
obligation. Therulesof civil procedure and gpplicable caselaw provide adequate remediesfor thefailure of

aparty to do so.



Conclusion
For theforegoing reasons, the plaintiffs motion for leave to amend the complaintisDENI ED asto
proposed Counts 35-38, which assert clamsfor unjust enrichment, and otherwissGRANTED. Counsdl
for the plaintiffs shdl have until February 8, 2005 within which to file aFirst Amended Complaint drafted in

accordance with this decision.

Dated this 1st day of February, 2005.

/9 David M. Cohen
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