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RECOMMENDED DECISION ON MOTIONSTO DISMISSFILED BY DEFENDANTS
RICK A. ROSS AND RICK A. ROSSINSTITUTE FOR THE STUDY OF DESTRUCTIVE
CULTS, CONTROVERSIAL GROUPS AND MOVEMENTS AND BY DEFENDANTS
JUDY GARVEY, JAMES BERGIN AND J.F. BERGIN COMPANY*

Defendants Rick A. Ross and Rick A. Ross Inditute for the Study of Destructive Cults,
Controversa Groups and Movements seek dismissa of the plaintiffs clamsagaingt them pursuant to Fed.
R. Civ. P. 12(b)(2) for lack of persond jurisdiction. Motion to Dismiss Amended Complaint for Lack of
Personal Jurisdiction by Defendants Rick A. Rossand Rick A. Ross Indtitute for the Study of Destructive

Cults, Controversgd Groups and Movements, etc. (“Ross Motion”) (Docket No. 61) at 1. Defendants

Judy Garvey, James Bergin and J.F. Bergin Company move to dismiss Counts | and Il of the amended

! Before filing an amended complaint, the plaintiffs voluntarily dismissed their claims against two defendants named in
their initial complaint, Steven Allan Hassan and the Freedom of Mind Resource Center, Inc. Docket No. 22. Since that
time, the plaintiffs have filed an amended complaint listing ten defendants. Amended Complaint (Docket No. 37) at 1. The
plaintiffs’ motion for entry of default against one of those defendants, 1an Mander, has been granted. Docket No.46.The
plaintiffslater voluntarily dismissed defendants Steve Gamble, Equilibra, Ivan Fraser and The Truth Campaign. Docket
No. 75. Accordingly, the five defendants bringing the motions at issue in this recommended decision are the only
remaining non-defaulted defendantsin the case.



complaint pursuant to Fed. R. Civ. P. 12(b)(6). Motionto Dismiss Counts| and Il of Faintiffs Amended
Complaint (“Garvey Motion”) (Docket No. 64) at 1.
. TheGarvey Motion
A. Procedural Background

Garvey, Bergin and JF. Bergin Company (“the Garvey defendants’) filed a previous motion to
dismiss clams asserted againgt them under the Racketeer Influenced and Corrupt Organizations Act
(“RICO”"), 18 U.S.C. §1343 et seq., and the Lanham Act, 15 U.S.C. § 1125(a)(1)(B), Motion of
Defendant James Bergin, Judy Garvey and JF. Bergin Company to Dismiss, etc. (Docket No. 23), the
same clamsthat are asserted in Counts | and |1 of the amended complaint, Amended Complaint 1 134-
49, which are the subject of these defendants  current motion. | issued adecision recommending that the
earlier motion to dismiss be granted, Docket No. 36, and the court adopted that recommendation after
consdering the objections of the plaintiffs, Order Affirming the Recommended Decison of the Magistrate
Judge, etc. (“Order”) (Docket No. 82) at 1. Before the court had acted on the recommended decision
and the objectionstoit, the plaintiffsfiled the amended complaint, which added dlegationsto the two counts
a issue. The Garvey defendants filed the current motion to dismiss, the plaintiffsfiled an oppostionto the
motion and the Garvey defendants filed a reply, dl before the court’s order affirming the recommended
decison was issued. In addition, the plaintiffs filed a motion for reconsderation of my recommended
decision, Docket No. 38, which | denied, Docket No. 65. The court’s order affirming the recommended
decison referred to me for a recommended decision the Garvey defendants current motion to dismiss.
Order at 3.

B. Applicable Legal Standard



“[1]nruling on amotion to dismiss [under Rule 12(b)(6)], acourt must accept astruedl thefactud
dlegations in the complaint and congrue dl reasonable inferencesin favor of the plaintiffs” Alternative
Energy, Inc. v. &. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendantsare
entitled to dismissd for fallureto sateaclam only if “it gppearsto acertainty that the plaintiff[s] would be
unable to recover under any set of facts” State S. Bank & TrustCo. v. Denman Tire Corp., 240 F.3d
83, 87 (1t Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

C. Discussion

The Garvey defendants contend that the plaintiffs amendment of the RICO dlegationsin Count |
does not cure the defect found in the initid complaint. Garvey Motion a 5. Specificdly, they argue that
none of the wire communications identified by the amended complaint involves any effort to sell goodsor
services or to seek donations or money. |Id. a 6. They dso contend that the amended complaint failsto
dlege any benefit to them other than emotiond satisfaction, which isinsufficient to sateaRICO cdlam. Id.
a 6-7. Findly, they assart that the plaintiffs must dlege both arecept of a benefit by the defendants and
harm to the plaintiffsin order to sateaRICO clam. 1d. at 8.

The plaintiffs respond that that paragraphs 64 and 139 of their amended complaint address the
deficienciesfound by the recommended decisonto exist intheir origind complaint. Plantiffs Oppostionto
Defendants Motion to Dismiss Counts| and |1 of Plaintiffs Amended Complaint (“ Garvey Opposition”)
(Docket No. 77) a 2. They rely largely upon their oppogtion to the firsg motion to dismiss and their
objections to the first recommended decision, id. at 4, both of which have now beenrg ected by the court.
Paragraph 64 of the amended complaint, which appears to be entirely new, provides.

Gavey and Bergin engaged in the foregoing acts with the intent to benefit

themsalves and causeinjury to Plaintiffs. Garvey and Bergin intended to benefit
themsalves by drawing attention to the role that cult conferences and therapy —



commercid activities in which Bergin and Garvey engage — played in heping
them “recover” from theinfluence of a“ cult,” thereby emphasizing theimportance
of such services and promoting and influencing decisons to purchase Garvey's
and Bergin's services. Garvey and Bergin intended to deprive Gentle Wind of
money or property by making the foregoing fraudulent misrepresentations about
Gentle Wind and thereby inducing third parties, including but not limited to actud
and/or prospective donorsto Gentle Wind and actua and/or prospective usersof
Gentle Wind products, to rely upon such misrepresentations and act and/or
refrain from acting by, e.g., requesting refunds of donations; declining to make
additiona donations; ceasing the use of Gentle Wind products, decliningto obtain
new Gentle Wind products, and ceasing the positive description to others of
Gentle Wind products and Gentle Wind generdly.

Amended Complaint §64. Paragraph 139 of the amended complaint addsthe following sentenceto what
was paragraph 137 of the origind complaint:
In committing such violaions, the Count | Defendants acted with the intent to
deprive Gentle Wind of money or property; to harm Gentle Wind by fraudulently
inducing Gentle Wind supportersto stay away from Gentle Wind; and to benefit
themselves by promoting the need for their own products and services and
encouraging third parties to purchase such products and services.
Id. 9 139; compare Complaint and Jury Demand, etc. (Docket No. 1) 1 137.
| note firg that neither of the two paragraphs includes anything beyond the most conclusory
dlegationsthat J.F. Bergin Company engaged in any of thechalenged activity. The corporate defendant is
not mentioned in paragraph 64 a dl. J.F. Bergin Company isentitled to dismissal of Count | for thisreason
aone.
The new materid included in the two paragraphs does explicitly dlege that Bergin and Garvey
intended to benefit themsdves by engaging in the challenged conduct. However, as | noted in my first
recommended decision, a court considering a motion to dismiss need not credit bald assertions, citing

Aulson v. Blanchard, 83 F.3d 1, 3 (1t Cir. 1996). Recommended Decision on Motion of Defendants

Garvey, Berginand J.F. Bergin Company to Dismiss (* First Recommended Decision”) (Docket No. 36) at



6. Thesenew alegations do not curethe problem | identified in that decison— that “[njone of the pecific
wirecommunications by Bergin or Garvey dleged to befraudulent . . . may reasonably beread to seek any
economic benefit to ether of them.” 1d. Merely assarting that Garvey and Bergin intended to benefit
themselves when engaging in theidentified communicationsisinsufficient if the communicationsthemsdves
cannot reasonably be read to serve such an intent.

A closer question is presented by the new dlegation in paragraph 64 that Garvey and Bergin
intended to deprive Gentle Wind — none of the other plaintiffs is mentioned— of money or property. In
United States v. Rosen, 130 F.3d 5 (1st Cir. 1997), the First Circuit interpreted the relevant section of
RICO to cover deceptive schemes that “must, at a minimum, contemplate either some “articulable harn
befdling the fraud victim or *some gainful use' of the object of the fraudulent scheme by the perpetrator.”
Id. a 9. The Garvey defendants contend that the First Circuit' suse of “ether” and “or” in this sentenceis
dictum and that the statute should be read to require both the intent to harm the victim and the intent to
benefit, rather than just one or the other. Garvey Motion a 8. This court is congtrained to read the
opinions of the First Circuit asthey are sat forth. | cannot dismissthe use of the* elther-or” formulation by
the Firgt Circuit asgratuitous, even though the possbility of interpreting the statute to require both e ements
wasnot a issuein Rosen. Thereforel must consider whether the plaintiffs havedleged asufficient dam of
intent to deprive Gentle Wind of money or property through theidentified wirecommunications. Giventhe
generous sandard to be applied to dlegationsin acomplaint when amotion to dismissis made under Rule
12(b)(6), 1 can only conclude that the paragrgphs of the origind complaint identified in my initid

recommended decision, First Recommended Decision at 6, now found at paragraphs 32, 34, 36-37, 49-



50, 52, 53-54, 56, and 58 of the amended complaint, do alow the drawing of areasonableinference that
at least some of the communications specified were intended to deprive Gentle Wind of money. Asto
Garvey and Bergin, therefore, dismissa of Count | is not warranted.

With respect to Count 11, the Lanham Act claim, the Garvey defendants contend that the amended
complaint il failsto dlegetwo of the four required eements of suchadam. Garvey Mationa 2-4. The
plaintiffs respond that paragraphs 64 and 147 of the amended complaint address the deficiencies foundin
thefirst recommended decison with respect tothisclam. Garvey Oppoditionat 5-6.  Agan, the plantiffs
rely primarily on their arguments in opposition to the initid motion to dismiss and in their objectionsto the
first recommended decison. Id. a 6. The plaintiffs gpecific alguments, id. at 6-7, add nothing to those
aready made by them and rejected by the court. Paragraph 64 of the amended complaint is set forth
above. Paragraph 147 of the amended complaint adds the following language to what was paragraph 145
of theorigind complant; “” and toinfluence cusomers decisonsby denigrating Gentle Wind, promating the
superiority of or need for the Count |1 Defendants own products and services, and encouraging customers
to purchase these services ingtead of, or in addition to, Gentle Wind products.” Amended Complaint
147; compare Complaint 1 145. This conclusory language does not dter my conclusion that

[n]o intent to influence potentia customers to purchase the speaker’ s goods or
sarvicesis explicit on the face of any of the satements aleged in the complaint
[which the plaintiffsdo not contend have been changed in the amended complaint
in any way] to have been made by Bergin or Harvey. They smply cannot
reasonably be construed to have “promoted defendants own product.” The
plaintiffs apparently contend . . . that areasonableinferenceto that effect may be
drawn from thefactsthat Garvey isahypno-thergpist and that Bergin“isengaged

in commerce with respect to ‘cults and new religious movements.”” No such
inference could reasonably be drawn from the dlegations about Garvey's

2 Two other paragraphs of the original complaint cited in my first recommended decision, paragraphs 99-100, First
Recommended Decision at 6, do not include allegations against any of the Garvey defendants.



professon. With respect to Bergin, such an inferenceis far too attenuated and

speculativeto meet thePodiatrist [Ass n, Inc. v. La Cruz Azul de Puerto Rico,

Inc., 332 F.3d 6, 19 (1st Cir. 2003)] test.
First Recommended Decision at 9 (citations and footnote omitted). Thisfalureis sufficient to entitle the
Garvey defendants to dismissa of Count 11.

II. TheRossMotion
A. Applicable L egal Standard
The second motion to dismissinvokes Fed. R. Civ. P. 12(b)(2). RossMotion. a 1. A motionto
dismissfor lack of persond jurisdiction, governed by thisrule, raisesthe question whether a defendant has
“purposefully established minimum contactsin theforum State” Hancock v. Delta Air Lines, Inc., 793 F.
Supp. 366, 367 (D. Me. 1992) (citation and internd quotation marks omitted). The plaintiff bears the
burden of establishing jurisdiction; however, where (as here) the court rules on a Rule 12(b)(2) motion
without holding an evidentiary hearing, aprima facie showing suffices. Archibald v. Archibald, 826 F.
Supp. 26, 28 (D. Me. 1993). Such a showing requires more than mere reference to unsupported
dlegationsin the plaintiff’s pleadings. Boit v. Gar-Tec Prods,, Inc., 967 F.2d 671, 675 (1st Cir. 1992).
However, for purposes of considering a Rule 12(b)(2) motion the court will accept properly supported
proffers of evidence astrue. 1d.
B. Factual Background
The amended complaint includes the following factua dlegations relevant to the question of this

court’ sexercise of persond jurisdiction over the Ross defendants. Defendant Rick A. Rossisaresdent of
New Jersey. Amended Complaint 1 16. Defendant Rick A. Ross Ingtitute for the Study of Destructive
Cults, Controversd Groupsand Movements (“the Ingtitute”) isaNew Jersey nonprofit corporation with a

place of businessin Jersey City, New Jersey. 1d. 17. Rossisthe executivedirector of the Indtituteand its



sole controlling officer and/or director. 1d.  The Inditute operates and maintains the web dte

www.rickross.com. Id. 111.

The web ste dlows readersin the state of Maineto read its content at dl times. 1d. 1112. Third
parties have viewed the web stein the state of Mane. 1d. Theweb steoffersanumber of products and
sarvicesfor sde. 1d. §114. It contains apage in which Ross and the Ingtitute solicit donations and an e-
mail address by which readers are invited to interact with Ross. 1d. 1115. Theweb steliststheweb site
of Gentle Wind asaweb stecritical of Ross. 1d. §117. Ontheweb Ste' s“flaming websites” page, Ross
and/or the Indtitute characterize Gentle Wind as a“rather odd group” and make the following statement:

This purported “cult” is run by John and Mary Miller, They hawk so-cdled

“ingruments,” which incdludes everything from a walet szed “heding card”

(“requested donation $450”) to a“Heding Bar Ver 1.3" (“requested donation

$8,600"). But don't expect any objective peer-reviewed scientific evidence

published about their puck in the pages of JAMA. Interestingly, Since being

cdled a “cult” the Millers have decided to offer free “cult deprogramming,”

though probably not to dissuade anyone from making more “requested

donation[g]” to them.
Id. §118. Theweb stecontainsalink to web sitesof defendants Garvey and Bergin, defaulted defendant
Mander and settling defendant Equilibra. 1d. §119. Sincethe filing of the initid complaint in this action,
Ross has placed Gentle Wind on hisweb ste' slist of “ controversid groups, somecaled ‘cults’” 1d. §122.

The amended complaint asserts claims againgt the Ross defendants under RICO and the Lanham
Act (Counts| and I1) aswdl ascommon-law claims of defamation, tortiousinterference with advantageous
relationships, intentiond infliction of emotiond distress, negligent infliction of emationd distressand falselight
invasion of privacy (Counts I11-VI1I). The Ross defendants motion seeks dismissa of dl counts on the

basis of an asserted lack of persond jurisdiction.

C. Discussion



In order to show that this court may exercise persond jurisdiction over the Ross defendants, the
plaintiffs must make aprima facie showing of jurisdiction by “citing to specific evidenceintherecord thet, if
credited, isenough to support findings of al facts essentid to persond jurisdiction.” New Life Brokerage
Servs,, Inc. v. Cal-Surance Assocs., Inc., 222 F.Supp.2d 94, 97 (D. Me. 2002) (citation and interna
quotation marks omitted). When no evidentiary hearing is hdd,

the plaintiff must make the showing asto every fact required to satisfy both the
forum’s long-arm statute and the due process clause of the Condtitution. In so
doing, the plantiff must make affirmative proof beyond the pleadings. When
determining whether the plaintiff has made the requisiteprima facie showing, the
court considersthe pleadings, affidavits, and exhibitsfiled by theparties. For the
purposes of such a review, plaintiff’s properly supported proffers of evidence
are accepted as true and disputed facts are viewed in a light favorable to the
plaintiff[;] however[,] unsupported dlegations in the pleadings need not be
credited.

Id. (citations and internd quotation marks omitted).
Where, as here, the parties are residents of different states, the exercise of
persond jurisdiction over a non-resdent defendant is governed by the forum
date’ slong-armjurisdiction statute. Maine slong-arm jurisdictiongatute gpplies
by itsterms* s0 asto assert jurisdiction over nonresident defendantsto thefullest
extent permitted by the due process clause of the United States Congtitution,
14thamendment.” 14 M.R.SA. 8 704-A(1). Therefore, onamotion to dismiss
for lack of persond jurisdiction, the court’s inquiry focuses on whether the
assertion of jurisdiction violates due process.
Danton v. Innovative Gaming Corp. of Am., 246 F.Supp.2d 64, 68 (D. Me. 2003) (citations omitted).
Theplaintiffs do not appear to contend that this court has genera persond jurisdiction over theRoss
defendants; such jurisdiction arises when a defendant has continuous and systematic genera business
contacts with the forum state. United States v. Swiss Am. Bank, Ltd., 274 F.3d 610, 619 (1<t Cir.
2001). Inthiscase, the plaintiffs rely on contacts that cannot reasonably be described as continuous and

gysemdic. Plaintiffs Oppodgtion to Motion to Dismiss of Defendants Rick A. Ross, etc. (“Ross



Opposition”) (Docket No. 73) at 6-16, seealsoid. at 5 n.5. Theissue must accordingly be analyzed on
the basis of pecific persond jurisdiction, which has three dements.

Firgt, an inquiring court must ask whether the clam that undergirds the litigation

directly relates to or arises out of the defendant’s contacts with the forum.

Second, the court must ask whether those contacts congtitute purposeful

availment of the benefits and protections afforded by the forum’slaws. Third, if

the proponent’ s case clears the first two hurdles, the court then must andyzethe

overdl reasonableness of an exercise of juridiction in light of a variety of

pertinent factors that touch upon the fundamentd fairness of an exercise of

juridiction.
Phillips Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 288 (1st Cir. 1999). The Ross
defendants do not address any of these elements individudly but rather rely on case law that dedls with
attempts to establish persond jurisdiction based on internet activity. Ross Motion at 7-10.

Among the many paragraphs of theamended complaint cited by the plaintiffsintheir response, Ross
Opposition at 1-5, the only onesthat may reasonably be construed to dlegefactsrelevant to the question of
persond jurisdiction are the following:

Paragraph 2:  plaintiff The Gentle Wind Project isaMaine nonprafit corporation with a place of
businessin Kittery, Maine;

Paragraph 111: Ross controls the Indtitute, which in turn operates aweb Ste;

Paragraph 112: the web site may be and has been viewed by readersin the sate of Maine;

Paragraph 114: the web site offers products and services for sde;

Paragraph 115: the web site contains a page in which the Ross defendants solicit donations and an
e-mail address by which readers are invited to interact with Ross; and

Paragraph 119: theweb site containsalink by which the viewer may betaken to other specific web

gtes, one of which is operated by Maine residents and two others of which alow the viewer to read a

10



report or reports which “ specificaly reference(] the State of Maing” and “indicate]] that much if not al of
the conduct [described] occurred in Maine,” paragraphs 35, 38, 78, 80, 83, 101.

The plaintiffs dso rely on the Declaration of Mary Miller (*Miller Decdl.”) (Docket No. 74), but the
only paragraph of that affidavit cited in their memorandum of law, Ross Oppostion at 2-5, that mentions
Maine is areference to twelve letters sent to Gentle Wind from “GWP volunteers’ who are resdents of
Maine who “have seen Rick Ross web ste” Miller Decl. §22.

The plaintiffscontend that the content of the reports and the Satements on the Rossweb Site quoted
above are defamatory and have caused them damage in Maine, including damage to ther reputations —
dthough dl of the individud plantiffs resde outsde Maine — and a decrease in donations. Ross
Opposition at 6. Thesedleged actionsby Ross provide the basisfor dl of the clamsasserted agansthimin
the amended complaint. The plaintiffs contend that Ross“targeted Maine asthe primary focus of interestin
Gentle Wind” by “putting materids on [the] web Ste that identify Maine asthefocd point of dlegations of
cult behavior, sexua misconduct,” etc., rendering “inescapable’ “[tlheconclusion. . . that Rossintended to
direct his conduct at Maine and its resdents — and in doing S0, he purposefully availed himsdf of the
benefits and protections of Mainelaw.” Ross Oppostion at 8. They do not mention the Ingtitute in their
argument.® This assertion goesto the second element of the test for specificjurisdiction, but the condusion
posited by the plaintiffs is hardly “inescgpable” The mere fact that Gentle Wind conducted many of its
activitiesin Maine, making it impossble to criticize those ectivities without at least inferentidly referring to

Maine, does not mean that any such criticism necessarily was* directed &” Maneasthat termisusedinthe

% The failure to mention any basisfor this court’ s exercise of personal jurisdiction over the Institute as distinct from Ross
— or any argument that the two should be considered as a single entity for purposes of the personal jurisdiction inquiry
— means that the plaintiffs have waived any opposition to the Institute’s motion. That portion of the motion accordingly
should be granted.

11



caselaw discussang persond jurisdiction. Theplantiffsalso assart that “Maineisquditativey different than
[sic] other placeswherethe RossWeb Site may be viewed” because“ posting materidsthat clearly labd a
group and/or its members as aMaine-based cult that has engaged in nefarious conduct in Mane” may only
be characterized as“targeting Maine.” Id. at 7. However, this argument would dlow any plaintiff tohdea
web ste publisher into court in the state in which the plaintiff operated merely because the web siteincluded
materid that criticized the plaintiff, an expanson of the concept of persond jurisdiction so greeat asto render
the “purpossful availment” prong of the legdl test anullity.”

Congderation of the question of the exercise of specific persond jurisdiction in defamation cases
begins, but does not end, with Calder v. Jones, 465 U.S. 783 (1984). Inthat case, the plaintiff, aresdent
of Cdifornia, brought suit against aFloridacorporation, which published anationdly distributed newspaper,
and individud resdents of Horida. 1d. a 785. The Supreme Court held that the exercise of persond
juridiction in Cdiforniaover the defendants was proper “based on the ‘ effects of their Foridaconduct in
Cdifornia” when the story a issue concerned “the Cdifornia activities of a Cdifornia resdent[,] . . .
impugn[ing] the professonalism of an entertainer whosetdevision career was centered in Cdiforniad’ inan
aticle“drawn from Californiasources,” and the “ brunt of the harm” caused by the article “was suffered in
Cdifornia” 1d. at 788-89. The Court dso found it Sgnificant that the circulaion of the newspaper in
Cdiforniawas more than twice that of any other sate. Id. at 785.

In Young v. New Haven Advocate, 315 F.3d 256 (4th Cir. 2002), aVirginiaresdent brought an

actionfor libd infederd court in Virginiaagaingt two Connecticut newspapers, two of their editorsand the

* It isfor this reason that | find the reasoning of Planet Beach Franchising Corp. v. C3ubit, Inc., 2002 WL 1870007
(E.D.La Aug. 12, 2002), at * 3-* 4, and Maritz, Inc. v. CyberGold, Inc., 947 F. Supp. 1328, 1332-34 (E.D.Mo. 1996), cited by
the plaintiffs, to be unpersuasive.

12



two reporters who wrote articles which the newspapers posted on their web sites. 1d. at 258-59. The
plaintiff contended that the court could exercise specific persond jurisdiction over the defendants because
(1) the newspapers, knowing that [the plaintiff] was a Virginia resdent,
intentionally discussed and defamed him in ther articles, (2) the newspapers
posted the articles on their webgites, which were accessblein Virginia, and (3)
the primary effects of the defamatory statements on [the plaintiff’s| reputation
werefdtin Virginia
Id. at 261-62. Thisargument doesnot differ in any substantiveway from that asserted here by the plaintiffs.
The Fourth Circuit held that “Calder doesnot sweep that broadly,” and that “ application of Calder inthe
Internet context requires proof that the out- of- tate defendant’ s Internet activity isexpresdy targeted at or
directedtotheforum state.” 1d. at 262-63. “The newspapers must, through the Internet postings, manifest
an intent to target and focus on Virginiareaders.” 1d. at 263. Nothing offered by the plaintiffsin this case
alowsthe drawing of areasonable inference that Ross designed the web Ste at issue “to attract or servea
[Maing] audience”” Id. Accord, Revell v. Lidov, 317 F.3d 467, 475 (5th Cir. 2002) (postings to a
bulletin board on a web ste were directed at the whole world, not specificdly at the plaintiff’s Sate of
resdence); Hy Cite Corp. v. Badbusinessbureau.com, L.L.C., 297 F.Supp.2d 1154, 1165-66
(W.D.Wisc. 2004); Hearst Corp. v. Goldberger, 1997 WL 97097 (S.D.N.Y. Feb. 26, 1997), at *10
(web dtethat could be viewed dl over theworld not targeted at residents of New Y ork). See also Bailey
v. Turbine Design, Inc., 86 F.Supp.2d 790, 795 (W.D. Tenn. 2000).
The plaintiffs contend that, even if Rossdid not intentionally direct his conduct toward Maine, “the
interactivity of hisweb Stes[s¢] createsan dternaive basisfor finding ‘ purposeful avallment’ for purposes
of persond jurisdiction.” RossOpposition at 14. Whilethe Firgt Circuit hasyet to do so, other courtshave

conceptudized a three-stage modd of levels of internet activity to be gpplied when such abasis for the

exercise of gpecific persond jurisdiction is asserted.

13



At the one end of the spectrum, there are Situations where a defendant clearly
does business over the Internet by entering into contracts with residents of other
gates which involve the knowing and repegted transmisson of computer files
over the Internet. . . . In this Stuation, persond jurisdiction is proper. At the
other end of the spectrum, there are Stuations where a defendant merely
edtablishes a passve webdte that does nothing more than advertise on the
Internet. With passive websites, persondl jurisdiction is not gppropriate. Inthe
middle of the spectrum, there are Situationswhere adefendant hasawebsite that
dlows a user to exchange information with a host computer. In this middle
ground, the exercise of jurisdiction is determined by theleve of interactivity and
commercid nature of the exchange of information that occurs on the Website,

Mink v. AAAA Dev. LLC, 190 F.3d 333, 336 (5th Cir. 1999) (citations and internal quotation marks
omitted). The plantiffs point out thet

Ross's Internet web site allows for the purchase and sdle of products. .. and

provides for direct online purchase by entering credit-card and other

information[,] . . . solicits donations from viewers, . . . ligts an eectronic-mal

address by which readers areinvited to interact with Ross, invites readersto fill

out and submit on-line forms, and features an * open forum.”
Ross Opposition at 14; Amended Complaint §114-16. Thesefacts, they contend, meketheweb ste”far
more than ‘passive,’” and “providd] an dternative bassto find ‘ purposeful availment.’” 1d. at 15-16.

However, “the court must find ‘ something more’ than an advertisement or solicitation for sde of

goods to indicate that the defendant purposefully (albeit eectronicaly) directed hisactivity inasubstantia
way to the forum state.” Amberson Holdings LLC v. Westside Story Newspaper, 110 F.Supp.2d 332,

336 (D.N.J. 2000).> An ingtructive case in this regard is Best Van Lines, Inc. v. Walker, 2004 WL

964009 (S.D.N.Y. May 5, 2004), a defamation action based on diversgty jurisdiction in which the court

®| find persuasive the reasoning of those courts that have rejected the opposite conclusion reached inInset Sys., Inc.v.
Instruction Set, Inc., 937 F. Supp. 161, 165 (D. Conn. 1996), on which the plaintiffs rely, Ross Opposition at 15. S eg,,
Digital Control Inc. v. BoretronicsInc., 161 F.Supp.2d 1183, 1186 (W.D.Wash. 2001) (“thelega anaysisininset isfar
from compelling”); Millennium Enters., Inc. v. Millennium Music, LP, 33 F.Supp.2d 907, 914-15 (D. Or. 1999) (Inset
represents a“ rather inauspicious beginning,” following which “the trend has shifted away from finding jurisdiction based
solely on the existence of Web site advertising”).

14



declined to exercise specific persond jurisdiction over a defendant whose web Site was dleged to have
published fase information about the plaintiff. The court found it Sgnificant that accessto theweb stewas
free and open to anyone in the country; that its content in general was not focused on the forum State; that
while the defendant posted commentary in response to asite visitor’ s question, there was no evidence that
the defendant specificdly solicited comments or questions from viewersin the forum state or advertisedin
theforum date; that there was no alegation that the defendant “in any way sought out [forum-dtate] viewers
or focused hiscommentson [forum-state] bus nesses; and that while the website requested donations, there
was no evidence that any donations had been made by residents of theforum state. Id. at * 5-* 6. The court
adso hdd that, even if the defendant had “enjoyed significant donations’ from residents of the forum dtate,
the dleged defamation was not substantially related to the donations and thus the donations could not serve
asthe basisfor jurisdiction. Id. a *6. Seealso Conseco, Inc. v. Hickerson, 698 N.E.2d 816, 820 (Ind.
App. 1998) (when dealing with asserted jurisdiction based on interactivity of web Site, factsthat defendant
did not direct any advertisng, send emails or letters or make any phone cdls to forum state must be
considered).

The plaintiffs have not met their burden to demonstrate compliance with the second eement of the
test for specific persond jurisdiction through either of thetwo dternatives presented. Ordinarily, thiswould
make it unnecessary to consider the third dement, the so-called “gestdt factors,” and Ross would be
entittedtodismissd. However, inthiscasethe plaintiffs have asserted athird basisfor jurisdiction based on
the Maine Law Court’s decision in Bickford v. Onslow Mem. Hosp. Found., Inc., 855 A.2d 1150 (Me.
2004). Ross Opposition at 9-10. The Ross defendants do not respond to this argument.

In Bickford, the plaintiff brought damsof defamation, intentiona infliction of emotiond disressand

tortiousinterference with an economic advantagein state court against anonresident corporation. 855A.2d
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a 1153. Hedleged that the defendant, a North Carolina hospital, had notified credit-reporting agencies
that he had been “placed in collection” for failing to pay for services provided to othersfor which he had no
legd obligation to pay, following which hewas denied amortgage because of the gpparent outstanding debt.
Id. Congruing Main€e slong-arm jurisdiction satute, the Law Court held that the hospital should beheld to
have reasonably anticipated litigation over the report in Maine, where the plaintiff resded, because the
hospitd “fail[ed] to take tepsto diminatethe use of thedlegedly libelous satement” after “it engagedinan
exchangewith Bickford about the status of the credit report.” 1d. at 1156. “[A]fter Bickford contested the
report, the hospital can be understood to have* intentionally directed’ its conduct toward aMaineresident.”
Id. TheLaw Court stated that thisconcluson made it unnecessary to decide “whether smply filing areport
with a nationd credit agency that might share its information with lenders in Maine could establish a
connection between the hospitd and Maine that would justify Mane's exercise of control.” 1d. The
plaintiffsin the present case alege that on or about April 29, 2004 — about three weeks beforefiling the
initid complaint in thisaction—they “wrote to Ross demanding that he cease and desist from posting on his
webgteany further defamatory content concerning Plaintiffs, and thet Rossimmediately removedl offensive
and actionable materid from hiswebste,” and that Ross refused to comply with this demand. Amended
Complaint 122. The plaintiffs contend that Bickford controlsthejurisdictional question presented here,
because Ross' s dleged failure to cease and desist “corfirmed hisintent to direct his conduct a Maine.”
Ross Opposition at 10.
With due respect, | am unable to agree that the falure to respond to a cease-and-desist letter
transforms conduct by a defendant which occurred prior to delivery of the letter, conduct that cannot
reasonably be characterized asintentiondly directed at the State of Maine s0 asto condtitute “ purposeful

avalment” of the benefits and protections of Mainelaw, into conduct that does meet that standard. Itisthe
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dlegedly defamatory conduct that predated the existence of theletter that isat issuein this proceeding, and
the issuefor purposes of the exercise of pecific persond jurisdiction isthe intentiondity of that conduct at
the time when it occurred. This court is not bound by the Law Court’sdecision in Bickford; after dl, a
plantiff must demondrate both that Man€e's long-am datute grants jurisdiction and that exercise of
juridiction under the statute is consstent with the due process clause of the United States Condtitution
Heller v. Allied Textile Cos., 276 F.Supp.2d 175,182 (D. Me. 2003). Itistheessentid roleof afederd
court to interpret the federd Condtitution. To dlow aplaintiff to create specific persond jurisdiction over a
nonresi dent defendant where nonewould otherwise exist merely by sending acease-and- desdt |etter tothat
defendant to which no response is made would not comport with basic principles of federa due process.

To the extent that the Bickfor d decison would alow aMaine plaintiff to establish the second prong
of the lega test for the exercise of specific persond jurisdiction, exercise of jurisdiction under these
circumstances would ill not be congstent with notions of fair play and subgtantid justice. See United
Elec., Radio & Mach. Workers of Am. v. 163 Pleasant &. Corp., 960 F.2d 1080, 1088-89 (1<t Cir.
1992); Snell v. Bob Fisher Enters., Inc., 115 F.Supp.2d 17, 22 (D. Me. 2000). A prospective defendant
recalving such aletter, under the plaintiffs theory, would be put to achoice between being haled into court
in adigant forum or taking an action which might well be used as evidence of an admisson of tortious
conduct should legd action be initiated by the plaintiff in the state in which the prospective defendant
resides. Theparametersof federd due processcannot be stretched to provide such atactical advantageto
individuas who beieve that they have been defamed. The result contemplated by the plaintiffs argument
under Bickford would not provide fair play or substantia justice to Ross.

D. Request for Further Discovery
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Theplaintiffsreques, in the event that the court findsthat they have not established that the exercise
of gpecific persond jurisdiction over Ross by this court is judtified, that they be dlowed to conduct
discovery with repect to jurisdiction * given the srong evidence of minimum contactsand Plaintiffs' inability
fully to know what other contacts might exis.” Ross Oppodition a 18. Not surprisngly, the Ross
defendants opposethisrequest. Reply in Support of Maotion to Dismiss Amended Complaint, etc. (Docket
No. 80) at 9.

In order to be entitled to jurisdictiond discovery, aplaintiff must make out acolorable casefor the
exigence of persond jurisdiction. United Statesv. SwissAm. Bank, Ltd., 274 F.3d at 625. The plaintiff
must be diligent in preserving hisrightsin order to be so entitled, which includes “the obligation to present
facts to the court which show why jurisdiction would be found if discovery were permitted.” Id. at 626.
Here, the plaintiffs have not set forth any “description of the types of contactsit hopesto discover” or any
“description of the additiona pertinent avenues of inquiry” that they hope to pursue. Id. (citation and
internd quotation marks omitted). “Failure to alege specific contacts, relevant to establishing persond
jurisdiction, in ajurisdictiond discovery request can befata to that request.” 1d. at 626-27. Inaddition,
contrary to the plaintiffs assertion, they have not presented “ strong evidence of minimum contacts,” for the
reasons st forth above in the discusson of the motion to dismiss. The only evidence currently beforethe
court on this point suggedts that any attempt by the plaintiffs to discover a factud basis for persona
jurisdiction would be unsuccessful. Affidavit of Rick A. Ross (Docket No. 42) 11 13-20. The plantiffs
cursory presentation of their request fails to meet the minimum requirements set forth in Swisss. 1t should
accordingly be denied.

I11. Conclusion
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For the foregoing reasons, | recommend that (i) the motion of defendants Garvey, Bergin and JF.
Bergin Company to dismiss Counts | and 1| be GRANTED asto Count Il for dl three of the moving
defendants and asto Count | for defendant J.F. Bergin Company and otherwise DENI ED; (i) themotion
to dismiss of defendants Rick A. Ross and Rick A. Ross Indtitute for the Study of Destructive Cults,
Controversa Groups and Movements be GRANTED; and (jii) the request of the plaintiffs for further
jurisdictiona discovery with respect to defendants Ross and Rick A. Ross Inditute for the Study of

Destructive Cults, Controversa Groups and Movements be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewhby
the district court and to appeal the district court’s order.

Dated this 10th day of January, 2005.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge

Plaintiff

GENTLE WIND PROJECT represented by JAMES G. GOGGIN
VERRILL & DANA
1 PORTLAND SQUARE
P.O. BOX 586
PORTLAND, ME 04112-0586
(207) 253-4602
Emall: jgoggin@verrilldana.com

19



Defendant
JUDY GARVEY

Defendant
JAMESBERGIN

Defendant
JF BERGIN COMPANY

Defendant
RICK A ROSS

DANIEL L. ROSENTHAL
VERRILL & DANA

1 PORTLAND SQUARE

P.O. BOX 586

PORTLAND, ME 04112-0586
(207) 774-4000

Emall: drosenthd @verrilldana.com

represented by JERROL A. CROUTER

DRUMMOND, WOODSUM &
MACMAHON

245 COMMERCIAL ST.

P.O. BOX 9781

PORTLAND, ME 04104
207-772-1941

Emall: jcrouter@dwmlaw.com

represented by JERROL A. CROUTER

(See above for address)

represented by JERROL A. CROUTER

(See above for address)

represented by DOUGLAS M. BROOK'S

20

MARTLAND AND BROOKS,
LLP

STONEHILL CORPORATE
CENTER

999 BROADWAY, SUITE 500
SAUGUS, MA 01906
781-231-7811



Defendant

RICK A ROSSINSTITUTE
FOR THE STUDY OF
DESTRUCTIVE CULTS
CONTROVERSAL GROUPS
AND MOVEMENTS

Emal:
dmbrooks@gilmanpastor.com

WILLIAM H. LEETE, JR.
LEETE & LEMIEUX, PA.
95 EXCHANGE STREET
P.O. BOX 7740
PORTLAND, ME 4101
879-9440

Emall: wieste@ledem.com

represented by DOUGLAS M. BROOKS

21

(See above for address)



