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REPORT AND RECOMMENDED DECISION?

ThisSocid Security Disability (* SSD”) and Supplementa Security Income (“SS”) gpped raisesthe
question whether substantial evidence supports the commissioner’ s determination that the condition of the
plantiff, who dleges sheis disabled by asthma, depression, panic disorder with agorgphobia and menta
retardation, does not meet disability listings for affective disorders and anxiety-related disorders. |
recommend that the decison of the commissioner be affirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,

416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

! Thisaction is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s
Office. Oral argument was held before me on December 9, 2004 pursuant to Local Rule 16.3(a)(2)(C), requiring the parties
to set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



adminigrative law judge found, in relevant part, that the plaintiff suffered from asthma, depresson,

polysubstance abuse and obesty, impairments that were severe but did not meet or equal those lisged in
Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Ligtings’), Findings 3-4, Record at 22; that shewas a
credible witness, Finding 5, id.; that she retained the resdud functiond capacity (*RFC”) to perform light,
low-stresswork not requiring morethan occasiond (i) decision-meaking, (i) changesin thework setting, (iii)
exposure to respiratory irritants or (iv) exposure to extremes in temperature, Finding 6, id.; that her past
relevant work as a chambermaid did not require performance of work-related activities precluded by her
RFC, Finding 7, id.; and that she therefore was not under a disahility a any time through the date of

decision, Finding 9, id.? The Appeals Council declined to review the decision, id. at 7-9, meking it thefind
determination of the commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuisv. Secretary of Health &
Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminidrative law judge in this case reached Step 4 of the sequentia process, at which stage
the claimant bearsthe burden of proof of demonstrating inability to return to past relevant work. 20 C.F.R.

88 404.1520(e), 416.920(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the

% Inasmuch asthe plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD through the
(continued on next page)



commissoner must makefindings of the plaintiff’ s RFC and the physica and mental demands of past work
and determine whether the plaintiff’s RFC would permit performance of that work. 20 C.F.R. 88
404.1520(e), 416.920(e); Socia Security Ruling 82-62, reprinted in West’s Social Security Reporting
Service Rulings 1975-1982 (“SSR 82-62"), at 813.

However, the plaintiff’ s statement of errors implicates Step 3, at which stage aclamant bearsthe
burden of proving that her impairment or combination of impairments meets or equas the Listings. 20
C.F.R. 88 404.1520(d), 416.920(d); Dudley v. Secretary of Health & Human Servs., 816 F.2d 792,
793 (1« Cir. 1987). Tomeet alisted impairment, the claimant’ smedical findings(i.e., symptoms sgnsand
laboratory findings) must maich those described in the lising for that impairment. 20 CFR. 88
404.1525(d), 404.1528, 416.925(d), 416.928. Toequd alising, theclamant’smedica findingsmust be
“a least equd in severity and duration to the listed findings.” 20 C.F.R. 88 404.1526(a), 416.926(a).
Determinations of eguivalence must be based on medica evidence only and must be supported by medicaly
acceptable clinical and laboratory diagnostic techniques. 20 C.F.R. 88 404.1526(b), 416.926(b).

Theplaintiff complainsthat theadminidrativelaw judge erred infailing to find thet her condition met
Listing 12.04 (affective disorders) or Listing 12.06 (anxiety-related disorders). See generally Statement of
Errors and Fact Sheet (“ Statement of Errors’) (Docket No. 7). | find no reversible error.

|. Discussion

A damant mestsListing 12.04 or 12.06 if, inter alia, she meetsthecriteriaof both subparts A and

B of theliding. SeeListings12.04, 12.06. Theplaintiff poststhat she clearly met the criteriaof subpartsA

and B of both of those lidings. See Statement of Errors at [3]-[4]. In support of this argument, she

date of decision, see Finding 1, Record at 21, there was no need to undertake a separate SSD analysis.



primarily relies on (i) areport of Disability Determination Services (“DDS’) examining consultant Joseph
Wojcik, Ph.D., dated July 11, 2002, (ii) her documented history of holding jobs only for abrief duration,
and (iii) the finding of the adminidrative law judge that she was a credible witness, coupled with her
testimony aitributing her failure to hold jobsfor morethan six or eight weeksto anxiety and depression. See
id. at [2]-[4].

She A= cites “Exhibits 7 and 9” of the Record, see id. at [3], which are Psychiatric Review
Technique Form (“PRTF") assessments completed by non-examining DDS psychologists S. Hoch, Ph.D.,
and LewisF. Lester, Ph.D., see Record at 257-70 (PRTF completed by Dr. Hoch on July 24, 2002), 283-
97 (PRTF completed by Dr. Lester on January 17, 2003). Nonetheless, Drs. Hoch and Lester, both of
whom had accessto the Wojcik report, seeid. at 269, 295, found thet the plaintiff did not meet either the A
or B criteriaof Listing 12.04 or Listing 12.06, compareid. at 260, 262, 267, 286, 288, 293with Lidings
12.04, 12.06. In seeming recognition of this difficulty, the plantiff ultimetey argues:

If this Court findsthat there exists evidencein the record which supports afinding that [she]

did meet the above-referenced ligtings (without reference to the opinions by medica

experts who just reviewed records), then this Court should remand this case for further

proceedings and require the AL Jto have amedica expert present at the hearingto give his

expert opinion on the extent to which the Plaintiff’ s functioning isimpaired.

Statement of Errorsat [4].

Although Drs. Hoch and Lester “just reviewed records,” an adminigtrative law judge generdly may
(indeed, as alayperson, must) rely on the assstance of such medical expertsin assessing the impact of a
clamant’ simparmentson ability to function a work. See, e.g., Robertsv. Barnhart, 67 Fed. Appx. 621,
623 (1t Cir. 2003) (“An ALJmay determine RFC only if the evidence suggestsardatively mild impairment

posing, to the layperson' s eye, no Sgnificant redrictions.”); Gordilsv. Secretary of Health & Human

Servs, 921 F.2d 327, 329 (1 Cir. 1990) (dthough an adminigrative law judge is not precluded from



“rendering commonsense judgments about functiona capacity based on medicd findings” he “is not
qudified to assess resdua functiona capacity based on a bare medica record”).

The findings of non-examining, non-testifying medica experts such as Drs. Hoch and Lester can
congtitute substantia evidence, particularly where, as here, those medica experts had accesstothe maeaid
evidence. See, e.g., Rosev. Shalala, 34 F.3d 13, 18 (1st Cir. 1994) (“[T]he amount of weight that can
properly be given the conclusons of nontestifying, non-examining physcans will vary with the
circumstances, including the nature of theillness and the information provided the expert. 1nsome cases,
written reports submitted by non-testifying, non-examining physcians cannot done conditute substantial
evidence, dthough thisisnot anironclad rule.”) (citationsand internd quotation marks omitted). Drs. Hoch
and Lester had access to the report of the examining physician, Dr. Wojcik, who noted, inter alia, the
plantiff’ s saif-report that:

[W]hen she hasworked in the past and even at her last job, shefindsthat tenson beginsto

build up and she cannot work for more than eight weeks. She said that she finds hersdlf

having difficulty dedling with people and becoming increasingly stressed out and spending

more and moretimein her room. She said that after she quitsajob, it takes her about two

months to come out of her room.

Record at 3483 Therefore, | discern no reason why the Hoch and Lester PRTF evauations cannot

congtitute substantial evidence that the plaintiff’s condition did not meet alisting.*

% In her Statement of Errors, the plaintiff contended that she met subpart B of Listings 12.04 and 12.06 in that she suffered
from marked difficultiesin maintaining social functioning and repeated episodes of decompensation, each of extended
duration. See Statement of Errorsat [4]. Ascounsel for the commissioner posited at oral argument, even the plaintiff's
own testimony, taken at face value, does not establish that she met those criteria. Per relevant regulations, “[t]heterm
repeated episodes of decompensation, each of extended duration . . . meansthree episodes within 1 year, or an average
of once every 4 months, each lasting for at least 2 weeks.” Listing 12.00(C)(4) (emphasisin origina). Y et the plaintiff
reported performing sixteen jobsin fifteen years, see Record at 42, averaging about one asserted “ decompensation” per
year. With respect to social functioning, relevant regulations provide: “Y ou may demonstrate impaired sodd functioning
by, for example, ahistory of altercations, evictions, firings, fear of strangers, avoidance of interpersonal relationships,or
social isolation. Y ou may exhibit strength in social functioning by such things as your ability to initiate socia contacts
with others, communicate clearly with others, or interact and actively participate in group activities.” Id. § 12.00(C)(2).
(continued on next page)



II. Conclusion
For the foregoing reasons, | recommend that the decision of the commissioner beAFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court issought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 13th day of December, 2004.
/s David M. Cohen

David M. Cohen

United States Magistrate Judge
Plaintiff
TINA NOBERT represented by PAUL ARANSON

PAUL ARANSON LAW OFFICE
1038 MAIN STREET

PO BOX 929

SANFORD, ME 04073
207-324-4198

Email: housolaw@aol.com

“We do not define ‘marked’ by a specific number of different behaviorsin which social functioning isimpaired, but by the
nature and overall degree of interference with function. For example, if you are highly antagonistic, uncooperative, or
hostile but are tolerated by local storekeepers, we may nevertheless find that you have a marked limitation in social

functioning because that behavior is not acceptable in other social contexts.” Id. Whilethe plaintiff testified that crowds
of people cause her anxiety and she prefersto be alone, see Record at 30-31, she stated that she does go out shopping
occasionally, speaks to people on the phone, can work in proximity to co-workers as long as thereisnot acrowd, and
visits with relatives or friends for an hour aweek, seeid. at 31-33, 53-54, 155.

* Apart from this, | note that the plaintiff testified at hearing that she could perform past relevant work as a chambermaid
(which did not involve contact with the general public) on afull-timebasis, and that she had | eft that particular job not for
psychol ogical reasons but because she moved to another town. See Record at 53-55.
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