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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) gpped raises the question whether substantia evidence
supportsthe commissioner’ s determination that the plaintiff, who alegesthat heisdisabled by degenerdtive
disc disease, is cgpable of performing work exigting in sgnificant numbers in the nationd economy. |
recommend that the decison of the commissioner be affirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1t Cir. 1982), the administrative

law judge found, in relevant part, that the plaintiff suffered from two severeimpairments, alcohol addiction

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on December 9, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



and lower-back dysfunction, Finding 2, Record at 26; that his ongoing substance abuse/dependence
problem precluded the performance of any gainful activity on aregular and continuing basis, Finding 3,id.;

that substance abuse was a contributing factor materia to thefinding that ongoing a cohol abuse/dependence
precluded performance of substantial gainful activity, Finding 4,id.; that irrespective of limitationsimposed
by substance abuse and related impairments, the plaintiff retained theresdud functiond capacity (“RFC’) to
perform the full range of work at the light level of exertion, Finding 6, id. at 27; that given hisage (46, a
“younger individud™), education (high school), work history (no transferable skills) and RFC, Rule 202.21
of Table2, Appendix 2to Subpart P, 20 C.F.R. § 404 (the“ Grid”) directed aconclusonof “not disabled,”

Findings 7- 10, id.; and that he therefore was not under adisability at any timethrough the date of decision,
Finding 11, id.? The Appeals Council dedlined to review the decision, id. at 11-13, making it thefind

determination of the commissioner, 20 C.F.R. §404.981; Dupuis v. Secretary of Health & Human
Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of

2The plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD through June 30, 2005.
See Record at 21.



proof shifts to the commissoner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d & 7. Therecord must contain pogitive evidence in support of the commissioner’ sfindings regarding
the plaintiff’ s RFC to perform such other work. Rosado v. Secretary of Health & Human Servs., 807
F.2d 292, 294 (1st Cir. 1986).

Theplantiff identifiestwo pointsof error. See generally Itemized Statement of Errors Pursuant to
Loca Rule 16.3 Submitted by Plaintiff (“ Statement of Errors’) (Docket No. 6). First, hecomplainsthat the
adminigrativelaw judgearrived a an RFC determination unsupported by substantial evidenceinasmuch as
(i) the opinions of the medica sourcescited conflict with, rather than support, hisRFC determination and (ii)
he falled to give appropriate weight to the opinions of tregting and examining physicians. Seeid. at 2-5.
Second, he positsthat the adminidrativelaw judge erred in finding him disabled by alcoholism. Seeid. a5
6. | discern no reversible error.

|. Discussion
A. RFC: Contradiction with Cited Sources

The adminidrative law judge essentidly adopted the RFC assessments of two non-examining
Disability Determination Services (“DDS’) physcians, Iver C. Nielson, M.D., and Richard Chamberlin,
M.D., which he deemed well-supported by the medica evidence overall. See Record at 25 (* Clamant was
denied initidly and upon recongderation based upon afinding that heis ableto frequently lift and carry 10
pounds (withoccasiond lifting/carrying of 20 pounds) and Sit, stand, or walk for 6 hoursin an 8-hour work
day (ExhibitsB-11F and B-13F). Becausethese opinionsare supported by themedica evidence of record

and the opinions of the physicians outlined above, they are entitled to grest weight.”), 384-91 (Exhibit B-



11F, RFC evaluation by Dr. Nielson dated March 1, 2002), 393-400 (Exhibit B- 13F, RFC evaduation by
Dr. Chamberlin dated May 23, 2002).

The plaintiff contendsthat the adminigtrative law judge’ s RFC eva uation was not in fact supported
by the opinions of “the physcians outlined above’ — namdy, Vincent R. Guistolis, M.D., Kenneth D.
Polivy, M.D., Robert Y. Pick, M.D., Dondd E. Ware, M.D., and Albert P. Shems, M.D. See Siatement of
Errors at 2-3; see also Record at 25, 190-92 (Guigdlid report dated January 20, 2000), 322-23 (Polivy
report dated November 22, 2000), 373-77 (Pick report dated July 13, 2001), 379-83 (Shems report
dated February 23, 2002), 472 (Ware |etter dated January 21, 2003).

In pressing this argument, the plaintiff faces an uphill bettle. The opinions of DDS non-examining
reviewers such as Drs. Nielson and Chamberlin can condtitute substantial evidence of RFC, particularly if
those reviewers have had access to the materia raw medical reports of examining and tresting physicians.
See, eg., Rosev. Shalala, 34 F.3d 13, 18 (1st Cir. 1994) (“[ T]he amount of weight that can properly be
given the conclusions of non-testifying, non-examining physicianswill vary with the circumstances, including
the nature of theillness and the information provided the expert. In some cases, written reports submitted
by non-tetifying, non-examining physcians cannot a one congtitute substantia evidence, athough thisisnot
anironclad rule.”) (atations and interna quotation marks omitted). A reviewing court properly should be
chary of aplaintiff’ sinvitation to reweigh the raw medica evidenceto arrive & an RFC concluson different
than that of the medica experts on whom the adminigrative law judge, as a layperson, typicaly must
depend. See, e.g., Robertsv. Barnhart, 67 Fed. Appx. 621, 622-23 (1st Cir. 2003) (an adminidtrative
law judge may determine RFC “only if the evidence suggests ardatively mild impairment posing, to the

layperson’s eye, no sgnificant redrictions’; otherwise, he or she must enlist the aid of amedical expert to



craft an RFC) (citation and interna punctuation marks omitted).

In this case, inasmuch as appears, Drs. Nielson and Chamberlin had access to, and reviewed, the
reports of Drs. Guigtolig, Polivy, Pick and Shems. See Record at 384-91 (Nielson RFC), 393-400
(Chamberlin RFC). The Nielson report, in particular, reflects careful attention to the actua objective
findings of examining physcians notably Drs. Pick and Shems. See, e.g., id. at 386. While, ascounsd for
the plaintiff pointed out a ord argument, the Nielson and Chamberlin RFC reports predate the Ware
materids, Dr. Ware' s objective findings are cumulative of those of other physicians whose reports were
available to Drs. Nielson and Chamberlin. Compare id. at 430 (Ware report finding “some limitation of
motion of forward flexion™ in plantiff’s back, with x-rays showing plaintiff suffering postoperatively from
degenerative disc disease and osteophyte formation on lumbosacral spine) with, e.g., id. at 322-23 (Palivy
report recording “[florward flexion istight at 30 degreeswith subjective pain complaintsnoted”; finding that
films showed postoperative degenerative disc disease a L4-5 and L5- S1 with both anterior and posterior
spurs), 382-83 (Shems report finding plaintiff could “bend forward about 30 degrees and extend
backwardsto about 30 degrees aso, however, flexion of hisback doesproduce some pain”; noting history
of herniated disc a L4-L5).

Beyond this, the opinions of Drs. Guigadlisi, Polivy, Pick, Shems and Ware, taken as a whole,
provide substantia support for capacity to perform light work. Per Socid Security regulations:

Light work involveslifting no more than 20 pounds a atime with frequent lifting or carrying

of objectsweighing up to 10 pounds. Eventhough theweight lifted may bevery little, ajob

isin this category when it requires agood dedl of walking or sanding, or when it involves

gtting mogt of the time with some pushing and pulling of am or leg controls. To be

considered capable of performing a full or wide range of light work, you must have the
ability to do substantidly al of these activities.



20 C.F.R. §404.1567(b). Socid Security Ruling 83-10 expands on thisdefinition asfollows, in pertinent
part:

“Frequent” means occurring from one-third to two-thirds of thetime. Sincefrequent lifting

or carrying requires being on one’ sfeet up to two-thirds of aworkday, thefull range of light

work requires standing or walking, off and on, for atota of gpproximately 6 hoursof an 8-

hour workday. Sitting may occur intermittently during the remaining time.

Socid Security Ruling 83- 10, reprinted in West’ s Social Security Reporting Service Rulings (1983-1991)
(“SSR 83-10"), at 29.

Asthe plaintiff points out, see Statement of Errors at 3, no sngle one of the opinionsin question,
viewed in isolation, supports each aspect of the RFC found by Drs. Nielson and Chamberlin and adopted
by the adminidrative law judge. However, the opinions as awhole do support that RFC. For example,
while Dr. Giugtolis noted arestriction againgt prolonged standing, see Record at 192, and Dr. Ware noted
aredriction againg prolonged stting or standing, seeid. at 472, Drs. Polivy, Pick and Shems did not note
any such redtriction, see id. at 323, 377, 383. While Dr. Polivy opined that the plaintiff could not lift more
than ten pounds, seeid. at 323, and Dr. Ware stated that he could not do any lifting, seeid. at 472, Dr.
Giugtalis found him cgpable of lifting no more than twenty-five pounds, seeid. at 192, and Dr. Shemsfound
him capable of lifting no more than thirty to forty pounds, seeid. at 383. And while Dr. Shemsindicated
that the plaintiff had only a part-time work capacity, seeid. at 383 (“This person, at this point, cannot do
any heavy lifting more than 30 to 40 pounds or do any heavy pushing either. However, he can do some
light work where he does not have to do any physica excesses at least for four to five hoursaday.”),

neither Dr. Giugtolig, Dr. Polivy, Dr. Pick nor Dr. Wareindicated that he had acapacity only for part-time

work, seeid. at 192, 323, 377, 472.



As counsd for the commissoner pointed out at oral argument, in this circuit anadministrativelaw
judge is not obliged to accept or rgect examining physicians opinions in toto; he can stitch together an
RFC supported in part by each. See, e.g., Evangelista v. Secretary of Health & Human Servs., 826
F.2d 136, 144 (1t Cir. 1987) (“The basc idea which the clamant hawks — the notion that there must
always be some super-evauator, asingle physician who givesthefactfinder an overview of theentire case—
is unsupported by the statutory scheme, or by the caselaw, or by common sense, for that matter. Thoughiit
issometimes useful to have such testimony presented, we declineto lay down anironclad rule that, without
it, ajudgeis powerlessto piecetogether therdevant medicd factsfrom thefindingsand opinionsof multiple
physicians.”).

Counsd for the plaintiff posited thet, to the extent an administrative law judge may permissibly pick
and choose from among various opinions to create an RFC, he must & a minimum explain why he is
rejecting certain aspects of atreeting or examining source' s opinion—something theadminigrativelaw judge
faled to do in thiscase. The handling of atreating source’' s opinion entails certain specia consderations,
which | discuss below. Apart from that, to the extent the plaintiff complains of a genera opinion-writing
deficiency (in this case, afailure of explication) one must go on to inquire whether the error was harmless.
See, e.g., Scott v. Barnhart, 297 F.3d 589, 595 (7th Cir. 2002) (“[A] deficiency in opinion-writingisnota
sufficient reason for setting aside an adminidrative finding wherethe deficiency hed no practicd effect onthe
outcome of the case.”) (citation and interna quotation marks omitted); Johnson v. Apfel, 189 F.3d 561,
564 (7th Cir. 1999) (“When a clamant argues that there are fatd gaps or contradictions in the
adminidrative law judge’ s opinion, thus appeding to the important principle of adminidrative law that the

agency provide arationd articulationof the grounds of its decision, we give the opinion acommonsensicdl



reading rather than nitpicking at it.”) (citations omitted).

Inthis case, the adminigirativelaw judge made clear that he credited the reportsof Drs. Nielsonand
Chamberlin, which hefound to be well- supported by the medical evidence of record. Asdiscussed above,
the Nidlson and Chamberlin findings, while not whally supported by any single report of an examining or
treating physician, are substantialy supported by thetotality of the evidence of record. Thus, | perceiveno
fatal opinion-writing flaw in this case.

Findly, it isworth noting that while Drs. Giugtolis, Polivy, Pick, Ware and Shemseach may have
defined “light” work somewhat differently, each indicated thet the plaintiff was capable of somekind of light
work. Seeid. at 192 (comment of Dr. Giustolig that “[i]t ismy professiond opinion &t the present time, |
believe he is employable only in alight duty capacity”), 323 (comment of Dr. Polivy that “[h]eiscertainly
cgpable of full-timelight duty work activity at present with alifting restriction of 10 pounds”), 377 (comment
of Dr. Pick that “[b]ased on my evauation of [the plaintiff] today heisableto engagein at least moderate
work activities’), 383 (comment of Dr. Shemsthat “he can do some light work where he does not haveto
do any physical excesses at least for four to five hours aday™), 472 (comment of Dr. Ware that plaintiff
“cannot work in any sort of manud labor fidd”). The adminigrative law judge properly consdered the
flavor of these comments, as well asthe plaintiff’ sactivitiesof daily living and his consarvative treetment of
hisback pain, in arriving & his RFC concluson. Seeid. at 25.

In short, | discern no reversible error on this ground.

B. RFC: Treatment of Treating, Examining Physicians
In aletter dated January 21, 2003 to the plaintiff’s attorney, Dr. Ware stated:

| fedl that Mr. Powers cannot work in any sort of manua labor field. The patient fedsthat
he can't do prolonged standing or Sitting. | cannot put a specific number of hours on how

8



long he can st, stand or walk. 1t may be better for him to be evauated by a physica

therapy physician or an orthopaedic surgeon. It is certainly my opinion that he cannot do

prolonged standing or Sitting and cannot do any lifting.
Id. at 472.

The plaintiff pogits that this opinion was not accorded proper weight given Dr. Ware ssatusasa
tregting physcian. See Statement of Errorsat 4. Asan initid matter, it is debatable whether Dr. Ware
qudifies as atreating source. Per Socia Security regulations, a“treating source’ is defined as“your own
physician, psychologist, or other acceptable medica source who provides you, or has provided you, with
medical treatment or evaluation and who has, or has had, an ongoing treatment relationship with you” 20
C.F.R. §404.1502. The regulationsfurther provide, “Wewill not consider an acceptable medical source
to be your treating source if your relationship with the source is not based on your medica need for
trestment or evaluation, but solely on your need to obtain areport in support of your claim for disability.”
.

Dr. Ware firs examined the plaintiff on August 16, 2002, a which time he noted: “The patient
comes in because he needs a primary care physcian, but he dso comes in primarily because he has
disability because of his back from a workman’'s comp issue, and his attorney told him to come see a
doctor.” Record at 428. The Record indicates that he saw the plantiff in followup on only one further
occasion, on December 16, 2002, before penning the above-quoted letter. Seeid. at 427. Thequedionis
close: As counsd for the plaintiff noted at ord argument, this was not a one-timevist merdy for disability
evaudion.

In any event, even assuming arguendo that Dr. Ware does qudify as atresting source, | find no

reversible error in the adminigtrative law judge shandling of hisopinion letter. The Wareletter touched on



the subject of RFC— adetermination reserved to the commiss oner with respect to which even opinionsof a
tresting source are accorded no “ specid sgnificance” See20 C.F.R. § 404.1527(€)(1)-(3). Nonethdess,
such an opinion is entitled to consideration based on six enumerated factors: (i) length of the trestment
relationship and frequency of examindion, (ii) nature and extent of the treatment relationship, (iii)

supportability — i.e., adequacy of explanation for the opinion, (iv) consistency with the record asawhole,
(V) whether thetreating physicianisoffering an opinion on amedical issuerdaedto hisor her specidty, and
(vi) other factors highlighted by the claimant or others. 1d. § 404.1527(d)(2)-(6); Socid Security Ruling
96-5p, reprinted in West's Social Security Reporting Service Rulings 1983-1991 (Supp. 2004) (“SSR
96-5p"), at 124 (“1n evaluating the opinions of medica sourceson issuesreserved to the Commissioner, the
adjudicator must apply the gpplicablefactorsin 20 CFR 404.1527(d) and 416.927(d).”). Evenastoisues
reserved to the commissoner, “the notice of the determination or decision must explain the consderation
given to the treating source’ s opinion(s).” SSR 96-5p at 127.

While the adminidrative law judge unfortunately did not expresdy consder Dr. War€ s lifting,
ganding and Stting limitations, he did discuss the opinion letter, which he evidently found vague. Ashe
noted, dthough Dr. Ware stated that the plaintiff could not work in any sort of manual-labor fied, hesaid he
could not “put a specific number of hours on how long [the plaintiff] can t, sand or walk.” 1d. at 23
(quoting Ware letter). TheWareletter is, at best, equivoca, with Dr. Ware seemingly sgnding that hewas
not in asolid pogition to opine on the plaintiff’ s remaining capacity to perform work.

In addition, the adminidrative law judge reasonably construed Dr. Ware' s progress note of the
August 16, 2002 examination as supporting a capacity for some kind of lighter duty work. Seeid. at 25.

At that time Dr. Ware had observed: “ Thepatient isonly trying to do manud labor. Obvioudy hecan't do

10



manud |abor with thekind of back problemsthat hehas. | suspect he could be re-trained to do some other
Sedentary work . . .. | think it isin hisbest interest . . . to try to get ajob and to work.” 1d. at 430.
Further, asthe adminigrative law judge sStated, the examination was notablefor “excessve pain behavior,”
id. at 25, with the plaintiff groaning with any movement and Dr. Ware noting, asan objective matter, only
“some limitation of motion of forward flexion” with respect to his back, seeid. at 22, 429-30.

In short, due consideration was given to the Ware opinion and progress notes.

The plaintiff next podits that the adminidrative law judge falled to give gppropriate weight to the
opinions of examining physcans Drs. Giugolig, Polivy, Pick and Shems. See Statement of Errors at 4.
Whileit istrue, as noted above, that the adminigtrative law judge did not acknowledge that each of these
opinionswasin one or more particularsincons stent with his RFC determination, he properly foundthem, s
awhole, supportive of it.

The plaintiff also faults the adminigtrative law judge for rgecting the opinion of another examining
physician, Roland R. Caron, M.D., that he was “totally disabled from work as an auto mechanic and just
about any other occupation as he cannot St for aprolonged period of time nor stand without moving.” 1d.
at 4 (citation and interna quotation marks omitted); see also Record at 321. Astheplaintiff pointsout, see
Statement of Errors at 4:

[O]pinions from any medicad source on issues reserved to the Commissioner [such as

whether a clamant is “disabled’] must never be ignored. The adjudicator is required to

evauate dl evidence in the case record that may have a bearing on the determination or
decison of disgbility, including opinionsfrom medica sources about issuesreserved to the

Commissioner. If the case record contains an opinion from amedical source on an issue

reserved to the Commissioner, the adjudicator must evaluate dl the evidence in the case

record to determine the extent to which the opinion is supported by the record.

SSR 96-5p a 124. Thisis precisdy what the adminigirative law judge did in this case with respect to the

11



Caron disahility opinion, reasonably finding it * not supported by the opinionsof theexamining and reviewing
physicians’ and accordingly “entitled to very little weight.” Record at 25.

The plaintiff findly assertsthat the adminigtrative law judgefailed to give gppropriate consderation
to the opinion of a treating chiropractor, Howard Austrager, D.C., that he was totaly disabled. See
Statement of Errors at 5; see also Record at 378. However, asthe plaintiff acknowledges, see Statement
of Errors at 5, a chiropractor is not consdered an “acceptable medical source,” see, e.g., 20 C.F.R.
§404.1513(a), asaresult of which hisopinion “may” — but need not — be taken into consderation, see,
e.g., id. 8404.1513(d). Asthe adminigtrative law judge observed, an opinion of an unacceptable medical
source, especidly one at variance with theweight of other evidence of record, isentitled tolittleweight. See
Record at 26.

C. Alcohalism Disability Deter mination

The plaintiff finaly complains that the adminidrative law judge erred in finding him disabled by
acoholism, assarting:

The unsupported finding of disability due to acoholism clouds the determination of

functional status due to back pain and provides an additiond reason for remand. The ALJ

indicated a the hearing that he would order a neurologica or orthopaedic consultative
evaduation in addition to a psychologicd evauation. (R. 63-64) No neurologicd or
orthopaedic evauation was ordered, suggesting that the discussion of acohol usein the
psychologica evauation caused pregjudgment of the back impairment issue,
Statement of Errors a 6. This argument notwithstanding, | am persuaded that any error in finding the
plantiff disdbled by dcoholism was harmless. As counsd for the plaintiff conceded at ord argument, the

only impact of this finding wasto remove menta impairment fromthelist of potentialy disabling conditions

the adminigtrative law judge consdered. See Record at 23-24. Yet, as counsd for the plantiff aso

12



acknowledged at ord argument, the plaintiff himsdf does not daim disability semming from mentd
impairment. See Fact Sheet for Socid Security Appeds. Plaintiff, attached to Statement of Errors.®

While the adminigrative law judge did Sate a hearing that he intended to obtain not only a
psychological consultation but aso an orthopaedic or neurologica consultation, he did sosua sponterather
than in response to any request or motion by the plaintiff, who was represented at hearing by his current
attorney. Seeid. at 63-64. Although the plaintiff speculates that the adminidtrative law judge failed to
follow through on requesting an orthopaedic or neurological consultation because the psychologica
evauation caused him to “prgudge’ the back-pain issue, it is equdly (if not more) plausible that the
adminidrative law judge smply decided, upon further consideration, that the Record as it stood contained
aufficient evidence to make a determination regarding the impact of the plaintiff’s back condition on his
ability to perform work-related activities.

| therefore find no reversble error ether in the determination that the plaintiff was disabled by
acoholism or in the adminigrative law judge' s decison not to obtain a post-hearing neurologica or
orthopaedic consultation.

I1. Conclusion

For the foregoing reasons, | recommend that the decison of the commissoner beAFFIRMED.

NOTICE

% In his Statement of Errors, the plaintiff does contend that the administrative law judge erred in ignoring non-gcoholism
related limitations found by the psychological consultant, Roger S. Zimmerman, Ph.D. — specificaly, amoderate limitation
in ability to deal with work stresses due to back pain and the observation that back pain might frequently interrupt pace.
See Statement of Errors at 6; see also Record at 480. Nonetheless, Dr. Zimmerman made reasonably clear that these
opinions were based on acceptance of the proposition that the plaintiff suffered from ongoing, severe back pain. See
Record at 480 (“Claimant appears to have ongoing + severe back pain.”).
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A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 13th day of December, 2004.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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