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REPORT AND RECOMMENDED DECISION?

This Socid Security Disability (“SSD”) apped raises severd issues, including whether the
adminigrative law judge improperly failed to consider limitationsimposed by certain physicd impairments,
whether the resdud functiond capacity found by the adminigrative law judge is supported by substantia
evidence and whether the Apped's Council wrongly failed to review the decison of the adminigrative law
judge based on evidence submitted after the administrative law judge’ sdecison wasissued. | recommend
that the commissioner’ s decison be affirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520,

Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the administrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that theplantiff hesexhausted
his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon when hesesksrevers of
the commissioner’ s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral argument was held
before me on November 19, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
(continued on next page)



law judge found, in relevant part, thet the plaintiff had engaged in substantia gainful activity Snce June 2,
2000, the date on which he alleged that be became unableto work, Findings 1-2, Record at 19; that he had
reective airway dysfunction syndrome, an impairment that was severe but which did not meet or equad the
criteriaof any impairment listed in Appendix 1to 20 C.F.R. Part 404, Subpart P (the“Listings’), Finding 3,
id.; that his satements concerning his impairment and its impact on his ability to work were not entirely
credible, Finding 4, id.; that helacked theresidud functiona capacity to lift and carry more than 50 pounds,
or more than 25 pounds on aregular bas's, or to perform tasks with require depth perception and that he
must use arespirator for odors, Finding 5, id.; that he was unable to perform his past relevant work asan
equipment servicer and school custodian, Finding 6,id.; that given hisage (51), high school education, lack
of trandferable kills and resdua functiona capacity, application of section 203.22 of Appendix 2 to 20
C.F.R. Part 404, Subpart P (the “Grid") would result in afinding of “not disabled,” Findings 7-11, id. at
19-20; that given hisinability to perform the full range of medium work, use of the Grid as aframework
resulted in the concluson that the plaintiff was cgpable of making an adjustment to work which exigsin
ggnificant numbers in the national economy, including the jobs of dishwasher, warehouse worker,

groundskeeper, handpacker, grocery store worker, delivery driver, fast food worker, mail clerk, security
guard, office helper and toll collector, Finding 12, id. at 20; and that the plaintiff accordingly was not under
adisability as that term is defined in the Socid Security Act at any time through the date of the decision,
Finding 13, id. The Appeas Council declined to review the decison, id. at 810, making it the fina

determination of the commissioner, 20 C.F.R. § 404.981; Dupuis v. Secretary of Health & Human

Servs., 869 F.2d 622, 623 (1st Cir. 1989).

administrative record.



The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Ordinarily, the adminigrativelaw judge ssecond finding, made at Step 1 of the sequentia evauetion
process, would bedispositive. See20 C.F.R. 88404.1572, 404.1573, 404.1574(b)(2). Atthat stageof
the process, it isthe cdlamant’ s burden to show that he has not engaged in substantia gainful activity during
the period inwhich heclams hewasdisabled? 20 C.R.F. § 404.1571; Bowen v. Yuckert, 482 U.S. 137,
140 (1987); Doughty v. Apfel, 245 F.3d 1274, 1278 (11th Cir. 2001). The adminigrative law judge
noted that the findings she made in addition to Finding 2 were “[i]n the dternative” Record at 15.
Nonetheless, counsd for the commissioner a ora argument stated that the commissioner was defending the
dam solely on the basis of the adminigtrative law judge s determination at Step 5. Accordingly, | will limit
my discusson to that determination.

At Step 5 of the sequential process, the burden of proof shifts to the commissioner to show that a
clamant can perform work other than his past rlevant work. 20 C.F.R. § 404.1520(f); Bowen v.
Yuckert, 482 U.S. 137, 146 n.5 (1987); Goodermote, 690 F.2d at 7. The record must contain positive

evidence in support of the commissoner’s findings regarding the plaintiff’s resdua work capacity to

2 At oral argument, counsel for the plaintiff contended that this activity was “atrial period that didn’twork out” Nothing
in the record supports this characterization. The plaintiff testified that he was working part-timeat thetime of the hearing
asacourier and maintenance worker. Record at 51-52. Thisisthe position that the administrative law judge found was
generating income sufficient to constitute substantial gainful activity. Id. at 15.



perform such other work. Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir.

1986).

Discussion

The plaintiff first contends thet the adminigtrative law judge should have found that he had severe
impai rments dueto aright bicepstear and deep apnea. Statement of Errorsand Fact Sheet (“ Statement of
Errors’) (Docket No. 6) at [2]. This argument relates to Step 2 of the sequentia process. Although a
clamant bears the burden of proof at this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs., 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an impairment, the commissioner may make a
determination that it is not savere only when the medical evidence “ establishes only adight abnormdity or
combination of abnormadities which would have no more than aminima effect on an individud’ s ability to
work evenif theindividua’ sage, education, or work experience were specifically consdered.” Id. a 1124
(quoting Socid Security Ruling 85-28). The effects of al impairments must be considered in determining
resdua functiona capacity. 20 C.F.R. § 404.1545(3)(2).

At the hearing before the adminidrative law judge, counsd for the plaintiff, who continues to
represent him here, stated that the plaintiff’s deep gpneawas“redly . . . not disabling,” Record at 31, and
the only testimony concerning the right bicepstear wasto the effect that the plaintiff learned to writewith his
left hand asaresult and “ il write]s| with [hig] left hand most of thetime,” id. at 39. Theadminidrativelav
judge s opinion does not mention either aleged impairment. The plaintiff contendsthat “[l]jack of deep. . .

obvioudy has impacted his ability to remember and has affected his concentration,” citing pages 116 and



534 of therecord. Statement of Errorsat [3]. Page 116 ispart of an Adult Function Form filled out by the
plantiff on which he reports some lack of memory and concentration but does not tie it to his difficulty
deeping. Page 534 is part of the report of a psychologica evauation by Joseph F. Wojcik, Ph.D.,
conducted for the dtate disability determination service which repests the plaintiff’s report of lack of
memory and concentration * Snce hisrecent exposureto chemicas.” Again, nothing tiesthelack of memory
or concentration to the deep apnea. The only other citation to the record by the plaintiff isto the report of
Lewis Golden, M.D., who found that the plaintiff has*[m]ild deep apneawith marked worsening during
REM deep.” Record at 484. Medica evidenceis necessary to support afinding at Step 2 that asevere
impairment exigs. Socia Security Ruling 85-28, reprinted in West' s Social Security Reporting Service
Rulings 1983-1991, at 393. Nothing in Dr. Golden’s record or the plaintiff’'s own cited reports
demondtrates that the plaintiff’s deegp gpneasgnificantly limited his ability to do basc work activities. See
20 C.F.R. §404.1521.

With respect to theright bicepstear, the plaintiff cites pages234, 324, 329-42, 344, 527 and 596
of the record. Statement of Errors at [2]-[3]. Page 234 isaform used by Pratt & Whitney, where the
plantiff was employed from February 1986 through June 2000, Record at 133, in which the plantiff's
“medica care provider” reported that he had limited use of his right hand, limited only by decreased
grength, and limiting him to lifting 26 to 30 pounds, at some ungtated time and for an unknown durétion
Page 342, rather than page 324 as cited by the plaintiff, isanote of William C. Meade, M.D., which states
that on March 10, 1999 the plantiff “till has very wesk strength in the ring finger profundus and dso some
problems with the long finger profundus” Thereisno indication of the effect of these problems, if any, on
the plaintiff’s ability to do basic work activities. Pages 329-42 are Dr. Meade' s records concerning his

treatment of the plaintiff’s biceps tear. Dr. Meade noted on June 18, 1998 that the weakness in the



plaintiff’ shand “is probably due to immobilization and the surgical gpproach and not the problemswith the
biceps,” that his primary problem would be that he could not fully turn adoorknob, and that he * should go
back to full duty.” 1d. at 336. On page 344, John R. Belden, M.D., concluded on October 20, 1998 that
the plaintiff had * some mild weekness of the deep flexors of the 4th and 5th digits” but thet the “ chance of
recovery isnormd.” Again, there isno suggestion of any impact on the plaintiff’ s ability to do basic work
activities. Page 527 ispart of the resdud functiond capacity assessment of the plaintiff by areviewer for
the State disability determination agency, Robert Hayes, D.O., where Dr. Hayes notesthe bicepsinjury and
medica reports of “dight weskness’ in theright arm, inability to make afist and sirength otherwise norma.
Dr. Hayes did not complete the section of the form addressing lifting limitations. 1d. at 525. Findly, page
596 ispart of thereport of Peter K. Esponnette, M.D., dated five weeks after the administrative law judge
issued her decision, id. a 20, 598, in which Dr. Esponnette concludes that using both arms together, the
plantiff is limited by his right arminjury to lifting 25 pounds frequently or 50 pounds occasionaly.® That
limitation, contrary to the plaintiff’s argument, Statement of Etrrors at [3], fully supports the resdud
functiona capacity found by the adminigtrative law judge, Record a 17. None of the other citations
supports any other impact on the plaintiff’s ability to do basic work activitiesasaresult of theright biceps
tear.

The plaintiff next contends that the asserted falure of the Appeds Council to consder Dr.

Esponnette' s report, which included an expectation that “he would be disabled according to the criteria of

% The plaintiff assertsthat Dr. Esponnette “found that [he] could not lift or carry more than 10 pounds frequently or 25

pounds occasionally.” Statement of Errorsat [3]. Infact, Dr. Esponnette stated that the plaintiff had these limitations
only when “[u]sing just theright arm.” Record at 596. The weight limitationsimposed at the light and medium exertional

levels by the applicable regulations are not limited to asinglearm. 20 C.F.R. § 404.1567(b) & (c). Dr. Esponnette also
concludesthat “it would be difficult to explain” how the biceps tear caused the plaintiff’ sinability to make afist. Id.a
595.



the Socid Security Adminigtration,” id. at 596, requiresremand. Statement of Errorsat [4]-[5]. Without
citation to authority, counse for the plaintiff asserts that this failure “was legd error, not supported by
Substantia evidence and an abuse of discretion.” 1d. a [5]. Atord argument, counsd for the commissioner
asserted that the Appeals Council did consider Dr. Esponnette sreport, but found that it woud not resultin
a change based on the entire record. The letter from the Appedls Council to the plaintiff states that it
“conddered theadditiona evidencelisted on the enclosed Order of Appeals Council,” Record at 8, and Dr.
Esponnettte’ s report is listed as Exhibit AC-2 on a document entitted AC Exhibits Ligt, id. at 7. The
Appeds Council specificaly found that “this information does not provide a basis for changing the
Adminidrative Law Judge sdecison.” Id. at 8-9. In the absence of any evidenceto the contrary, | must
assumethat the Appeals Council did in fact consder Dr. ESponnette’ sreport. To the extent that counsdl for
the plaintiff means to contend that Dr. Esponnette's report is inconsstent with the findings of the
adminidrative law judge, he cites specificaly only Dr. Esponnette's conclusions that the plaintiff “should
avoid kneding, crawling, squatting, or continuous waking. He may wak on an occasond bass”
Statement of Errors at [4]; Record at 596. Dr. Esponnette’s expectation that the plaintiff would be
consdered disabled under “the criteriaof the Socid Security Administration,” Record at 596, is of course
an opinion on the issue reserved to the commissioner and must be disregarded, 20 C.F.R. 404.1527(e).
Neither o the state-agency physicians who reviewed the plaintiff’s medica records found any
limitations on knedling, crawling, squatting or walking. Record a 487-88, 525-26. Dr. Esponnette
gpparently had the benefit of two x-rays of the plaintiff’ s left knee which were performed after the state-
agency reviewers completed their reports, id. a 433, 531, 594; thisis the only medical information that
appears to bear on these limitations that was not available to the state-agency physicians. The Appeds

Council dd not err in conduding that these limitations would not change the adminigtrative law judge's



decison because they are not incons stent with severd of the jobsfound by the administrative law judgeto
beavalabletotheplaintiff. Thosejobsincludedishwasher, warehouseworker, hand packer, grocery store
worker, mail clerk, security guard, office helper and toll collector. Record at 18. See, e.g., Dictionary of
Occupational Titles (U.S. Dep't of Labor, 4th ed. rev. 1991), 88 209.687-026 (mail clerk; stooping,
knedling, crouching, crawling dl not present); 211.462-038 (toll collector; same); 372.667-034 (security
guard; same). Thusthereisno basisfor requiring remand for further review of Dr. Esponnette’ sreport. See
also Millsv. Apfel, 244 F.3d 1, 5 (1st Cir. 2001) (refusa of Appeas Council to review adminigrativelaw
judge s opinion reviewable by courts where Appeas Council “gives an egregioudy mistaken ground” for
doing s0).

Dr. Esponnette's limitation to waking “on an occasond bass’ is dso cited by the plantiff in
support of hisfina argument: that the evidence does not support the adminidrative law judge s concluson
that the plaintiff retained theresidua functiona capacity for work a the medium exertiond level. Statement
of Errorsat [5]-[6]. Hefirs assartsthat histreating physicians and Dr. Esponnette “al limited him to light
work” asaresult of thebicepstear. Id. at [5]. Asdiscussed above, none of the medical evidencecited by
the plaintiff in fact imposed such alimitation. Evenif that werethe case, afinding of acapacity for medium
work necessarily includes a finding that the clamant can perform work & the light exertiond leve, 20
C.F.R. 8§404.1567(c). Severd of the jobslisted by the administrative law judge are classified at the light
level. Record & 18. While light work may involve “a good dedl of walking or standing,” 20 C.F.R. 8§
404.1567(b), it need not do so, and the adminigrative law judge in this case did not find that the plaintiff
was capable of afull range of medium or light work, Record at 18-20, soit isnot necessary that therecord
provide evidence that the plaintiff was able to do “a good ded of” walking or standing, 20 C.F.R. 8

404.1567(c). Itisalso important to note that the regulation is phrased in the alternative: “agood ded of



waking or stlanding.” (Emphasisadded.) The plaintiff statesthat “[sjomeonewho can only walk or stand
on an occasiond basis as reflected in Dr. Esponnnette’ s narretive cannot do light work,” Statement of
Errors at [5]-[6], but this assertion misstates both the regulation, which can only reasonably be interpreted
to the effect that such anindividua cannot perform thefull range of light work, and Dr. Esponnette’ sreport,
which contains no reference to any limitations on standing, Record at 589-98. The plaintiff speculatesthat
two of the five light jobs found by the adminigrative law judge to be available to him — toll collector and
office helper — would in fact be unavailable to him due to exposure to airborne pollutants. Statement of
Errorsa [6]. Sincetheadminigtrativelaw judge specifically found that “thejob must allow for respirator for
odors,” Record at 19, and included thislimitationin hisquestion to the vocationd expert who identified the
jobs at issue, id. at 43-44, the plaintiff’ sspeculaionisirrdevant. Evenif thiswerenot the case, threejobs
remain, asufficient number to meet the commissioner’ s burden a Step 5.
Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

* In addition, the vocational expert testified that mail clerk, office helper and toll collector, three of thefivelight positions,
would remain available to the plaintiff “[i]f there were no prolonged standing.” Record at 46.



Dated this 24th day of November, 2004.
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