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REPORT AND RECOMMENDED DECISION?

This Socid Security Disability (“SSD”) apped concerns the commissioner’s conclusion that the
plaintiff was not disabled prior to his date last insured (“DLI”). | recommend thet the commissoner’s
decision be affirmed.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in relevant part, that the plaintiff wasinsured for purposes of SSD through December 31,
2000, Finding 1, Record at 13; that he had the medicdly determinable impairment of affective mood

disorder, Finding 2, id,; that his impairment did not sgnificantly limit his ability to perform basic work-

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted thet the plaintiff has exhausted
his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(a)(2)(A), which reguires the plaintiff to file an itemized statement of the specific errors upon which he seeksreversal

of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on November 19, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at oral

argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
(continued on next page)



related activities and therefore was not severe, Finding 3, id.; and that hewas not under adisability asthat
termisdefined in the Socia Security Act at any time prior to December 31, 2000, Finding 4,id. & id. The
Appeals Council declined to review the decison, id. at 4-6, meking it the find determination of the
commissioner, 20 C.F.R. § 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge reached Step 2 of the sequential evaluation process. Although a
clamant bears the burden of proof at this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs., 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an imparment, the commissoner may make a
determination of non-disability at Step 2 only when the medical evidence “establishes only a dight
abnormdity or combination of dight abnormdlities which would have no more than aminima effect onan
individud’s ability to work even if the individud’s age, education, or work experience were specificaly
consdered.” Id. a 1124 (quoting Socia Security Ruling 85-28).

Discussion

the administrative record.



Thiscaseinvolvesa Step 2 finding in the context of an alegationthat the plaintiff’ sdisability existed
beforethe datelagt insured. Theplantiff contendsthat the administrative law judge erred by failing to apply
Socid Security Ruling 83-20 in determining the date of onset of hismenta disability and that he presented
evidence that met his evidentiary burden at Step 2. Itemized Statement of Errors Pursuant to Loca Rule
16.3, etc. (“Itemized Statement”) (Docket No. 7) a 2-7.2 The plaintiff relies on the commissioner’s
decison to award him Supplemental Security Income (“SSI”) benefits based on adisability with an onset
date of May 1, 2001 in support of his postion. Id. at 23. However, contrary to the plaintiff's
Characterization, that decision, made at the adminigtrative level without theinvolvement of an adminidrative
law judge, did not find that the plaintiff’s “condition met Listing 12.04,” nor did it find “sgnificant
impairments based on both Affective Disorder and Antisocial Persondity Disorder.” 1d. at 3.3 Rather, the
determination found that the plaintiff was* disabled because of depresson” and noted that “we areunableto
establish the onset before May 1, 2001.” Record at 38-39.

The adminidrative law judge did not find that the plaintiff had any impairment other than affective

mood disorder. Id. a 13. The plaintiff contends that the adminigrative law judge wasrequired to find the

2 The plaintiff also contends that the administrative law judge should have used an alleged date of onset of December 31,
1998 instead of December 31, 2000, the date stated on his application for benefits. Itemized Statement at 2 note*. Counsel

for the plaintiff conceded at oral argument that the exact date of onset alleged has no bearing on the outcome of this
appeal, in which the question whether the alleged impairment was severe on December 31, 2000 — thedatelast insured—
is determinative. Whether that impairment began one day or two years before the DLI makes no difference for purposes
of thisappeal.

% The pages cited by the plaintiff in support of his assertion that these are the commissioner’s “findings” are part of a
Psychiatric Review Technique Form completed by David R. Houston, Ph.D., a state-agency reviewer. Record at 140, 150,
152. This document is not expressly adopted in the commissioner’s decision to award SS| benefits, id. at 38-39, and
counsel for the plaintiff was unable to cite any authority for the proposition that the conclusions of such areviewer
become those of the commi ssioner merely by the act of awarding benefits. | am aware of no such authority and, indeed,

such a conclusion would conflict with the long-established regulations and case law that permit, and on occasion require,

the commissioner to reject the conclusions of non-examining state-agency reviewers. See, e.g., 20 CF.R. §404.1527(f);
Rosev. Shalala 34 F.3d 13, 18-19 (1<t Cir. 1994).



existence of depression, based on the commissioner’ sfinding that the plaintiff was disabled by depressonas
of May 1, 2001 and entriesin his medica records before hisDLI. Itemized Statement at 6-7.
Socid Security Ruling 83-20 instructs that

[i]n disabilities of nontraumetic origin, the determination of onset involves

condderation of the gpplicant’ salegations, work history, if any, and the medical

and other evidence concerning impairment severity. Theweight to be given any

of the relevant evidence depends on the individud case.
Socid Security Ruling 83-20, reprinted in West’ s Social Security Reporting Service Rulings1983-1991,
at 50. The date dleged by the clamant should be used “if it is consstent with dl the evidence available”
Id. at 51. “[T]heestablished onset date must befixed based on the facts and can never beincons stent with
the medica evidence of record.” Id. According to SSR 83-20, “it may be possible,” but only “[i]n some
cases,” for the adminigtrative law judge to use the medical evidence of record “to reasonably infer that the
onset of a disabling impairment(s) occurred some time prior to the date of the first recorded medica
examindion.” |d. Suchadetermination“must have alegitimate medical basis,” itisnecessary to cdl onthe
services of amedical advisor in such circumstances. 1d.

SSR 83-20 dso contemplates the possibility that the available medica evidence will not yidd a
reasonable inference about the progression of a clamant’s impairment. 1d. In such acase, “it may be
necessary to explore other sources of documentation” such asinformetion from family members, friendsand
former employers of the damant. 1d. Theimpact of lay evidence on the decision regarding the date of
onset “will be limited to the degree it is ot contrary to the medica evidence of record.” 1d. at 52.

It is necessary that the evidence establish both that an impairment existed beforethe DLI and that

the impairment was severe. See Flint v. Sullivan, 951 F.2d 264, 267 (10th Cir. 1991) (retrospective

diagnosis of post-traumetic stress disorder without evidence of actud disability isinsufficient). Inthiscase,



the plaintiff cites five references to depression in the record. Itemized Statement & 6. In the firg, the
plaintiff reported on March 1, 1999 to amenta health services worker while he was a prisoner that he had
had “mood swings of hypomania to depression for the past 2 years’ and “cried daily for the past 6
months.” Record a 115. The worker observed that he “presents cam & cooperative & mood is
depressed.” 1d. The second referenceis an entry in prison medica records dated January 16, 2001: “?
Anxiety causng gsvsvird gadro.” 1d. a 104. Thethird referenceisto two entriesin the prison medical
record prescribing Celexaon March 3, 1999 and May 26, 1999, id. a 107, which the plaintiff assertsisan
antidepressant, Itemized Statement at 6. Thefourth referenceisan entry in the prison medica record, aso
dated March 3, 1999: “R[ule]/O[ut] depression.” Record at 109. Thefind referenceisto aprison medica
record dated January 13, 1993: “Pt reports being depressed lately.” Id. at 169.

The firg and last references are only to reports by the plaintiff himself, which do not condtitute
medica evidence. See SSR 83-20 a 50 (“medical evidence serves as the primary element in the onset
determination”). The second and fourth references cannot reasonably be read to present medical evidence
of the existence of depresson. With respect to the fourth reference, there is no indication in subsequent
entriesin the plaintiff’s medical records that depresson was diagnosed. The drug prescribed in the third
reference, Celexa, isused for thetreatment of depression. Physicians' Desk Reference (57th ed. 2003) at
1344. However, in this case thereis no evidence of treatment for depression beyond a period of seven
months, a mogt; the remaining Sx entries in that portion of the plaintiff’s medica records, beginning on
October 28, 1999, include no prescriptionsfor antidepressants. Record at 106-07. At mos, thisevidence
indicates an episode of depresson that resolved well before the DLI. Themedical expert who testified at
the hearing stated, with respect to the evidence of depression in the prison medica records, “I don’t think

hewould fal inaregular bass” “If it sthe mgjor depressvedisorder, I’ m not sure | have enough evidence



to...,” and“l don't know if I can go back and say that, the mgjor depressivedisorder .. .” 1d. at 27, 30-
31. Thistestimony doesnot support the plaintiff’ spostion. The evidence onwhich the plaintiff reiesisnot
aufficient to meet even the de minimis burden at Step 2 with respect to the existence of depression asa
severe impairment that had not resolved before the DLI.

The plaintiff also contendsthat the evidence with respect to antisocia personaity disorder, another
impairment not found by theadministrative law judge, met the Step 2 standard. 1temized Statement at 4-6.
The plaintiff relieson thereport of Kevin L. Polk, Ph.D., generated after aconsulting eval uation performed
on October 17, 2001. Id. a 5. Contrary tothe plaintiff’ scharacterization, id., Dr. Polk’ sdiscussion of the
socid history provided to him by the plaintiff, Record a 139, does not conditute a concluson or
observation about the “onset of persondity disorder.” Dr. Polk does opine that the plaintiff’s “reports
indicate that he could easily have been diagnosed with conduct disorder prior toage 15.” 1d. The*conduct
disorder” to which Dr. Polk refersis apparently antisocia persondity disorder. 1d. Dr. Polk’sreportinall
other respects can only be reasonably characterized asdiscussing the plaintiff’ scondition as of the date on
which Dr. Polk saw him, rather than an opinion regarding the date of onset of the menta impairmentsthet he
diagnoses.

The adminidrativelaw judge appearsto haverelied on the opinions of two state-agency reviewers,
Dr. Houston and Peter G. Allen, Ph.D., to the effect that “there isinsufficient evidence to find the claimant
disabled prior to hisdate last insured.” Id. at 12. Both of these opinions were rendered after the date of
Dr. Polk’sreport (id. at 137, 140, 154) and at least Dr. Houston had seen Dr. Polk’sreport, id. at 152.
Theadminigtrativelaw judge was entitled to rely on Dr. Houston' s conclusion that the evidence concerning
antisocia persondlity disorder was insufficient prior to the DLI. 1d. While antisocid persondlity disorder

generdly beginsin childhood or early adolescence, as noted by the plaintiff, Itemized Statement at 5, see



American Psychiatric Ass n, Diagnostic and Statistical Manual of Mental Disorders 645 (4th ed., text
rev. 2000), that fact says nothing about the severity of theplaintiff’ simpairment at the rlevant time. Some
evidence of severity isrequired, even where the evidentiary burden is de minimis.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 23rd day of November, 2004.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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