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REPORT AND RECOMMENDED DECISION?

The plaintiff in this Supplementa Security Income (“SS”) apped chalenges the commissoner’s
interpretation of the regulations governing deemed income.  Finding that the facts of this case are
indistinguishable from those of a case an which | issued a recommended decision over ten years ago, |
recommend that the commissioner’s decision be vacated and the case remanded.

Theplaintiff, who wasthen receiving SS benefits, married Leigh Blanchard in 1996 and moved into
the house in which he resided. Record at 31-32. After the marriage, the commissioner reduced the
plantiff’s monthly benefit on the grounds that she was receaiving in-kind support and maintenance from a

trust established for her husband’ sbenefit beforethe marriage. 1d. at 31-32, 47. Thecommissoner denied

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on October 20, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
(continued on next page)



the plaintiff’ s request for recongderation of this decision, id. at 47-50, and, after adminigirative delaysthat
do not reflect well on the commissioner, id. at 56-69, ahearing was held before an adminigtrative law judge
The adminigraive law judge ruled in favor of the plantiff. Id. at 13-17. The Appeals Council reviewed
this decison on its own mation, id. at 5, and reversed the decision of the administrative law judge, id. at 9.
That decison isthe find determination of the commissioner. 20 C.F.R. § 416.1481.

The plaintiff’s hushand isthe beneficiary of atrust established by hisfather’ swill. Record a 109-
13. Thefather diedin1990. Id. a 30. Thetrust ownsthe houseinwhichthe plaintiff andher husband live,
and income from the trust is used by the trustee to pay costs associated with the occupancy of the house
such as eectric and water hills, insurance and repair costs. 1d. at 6, 31. Theplaintiff’shusband does not
receive any income directly from thetrust. Id. at 14. The Appeds Council held that the trust’ s payments
“condtitute chargeabl e unearned income, in theform of in-kind support and maintenance, to both Leigh and
the damant” that should be divided equally between them, that the husband' s share does not constitute
income subject to the spouse-to- spouse deeming process and that the plaintiff’ s share may thusbe used to
offset the amount of SSI payments that would otherwise be dueto her. 1d. at 6-7.

The Appedls Council cited sections S| 00835.020.B.17 and Sl 00835.020.B.18 of the Program
OperationsManual System (“POMS’) inreachingitsdecison. Id. at 7. SI 00835.020 “mirrors20 C.F.R.
§416.1148(b),” and has been before this court before. InCampbell v. Shalala, 1994 WL 163719 (D.
Me. 1994), aff’d by order dated April 6, 1994 (Docket No. 10; Brody, J.), | recommended that the
decision of the Secretary of Health and Human Services, who then occupied thelega position with respect

to clams for Socid Security benefits that is held by the commissioner today, to offset asin-kind income

references to the administrative record.



under this regulation the vaue of housing provided rent-free to the minor claimant’ s father be overturned.
1994 WL 163719 at *4. | seeno reason to trest this case differently.

In Campbell, the claimant was a severdly disabled nine year-old who received SS| benefits. 1d. at
*1. Shelived with her father in a house owned by her uncle and grandmother, who inturn lived in other
states. 1d. Her father maintained the house and paid the property taxes but otherwise lived in the house
rent-free. 1d. The arrangement “would have existed irrespective of whether [the clamant] waswith him
because his mother just wanted someone to take care of the house and property.” 1d. Theadminidrative
law judgein that case found that the claimant’ s benefits were subject to a reduction because she received
rent-free shelter from her grandmother. Id. After reviewing the relevant regulations, 20 C.F.R. 8§88
416.1102, 416.1130, 416.1148, 416.1160, 416.1161 and 416.1165, as well as the cited sections of
POMS, | concluded that, given the father’s arrangement with the owner of the property and his lega
obligation to support the claimant, any shelter provided to her came from her father, not from her
grandmother and uncle. 1d. at * 2-* 3. Becausetheregulationsdirect that support that comesfrom aperson
living within the same household as the claimant, whose incomeis deemed to the SSI recipient, does not
count as in-kind support for purposes of determining the amount of benefits payable, | concluded that the
Secretary’ s decision to do otherwise must be vacated. 1d. at *4.

Inthiscase, Leigh Blanchard, the only beneficiary of hisfather’ strust, hasthe same legd obligation
to support the claimant, hisspouse. 19-A M.R.S.A. § 1504. The regulations at issue apply equdly to a
child or agpouse. They do not appear to have changed in any respect materia to this case snce 1994. |
aso find nothing in the additiond regulations cited by the Appedls Council, 20 C.F.R. 88 416.1110,
416.1123(b), 416.1140, and 416.1169, Record at 6, that supports a different result. Accordingly, the

same conclusion is required.



For theforegoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case remanded for further proceedings consstent with this opinion.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 25th day of October, 2004.
/s David M. Cohen

David M. Cohen
United States Magigtrate Judge

Plaintiff

CONSTANCE A BLANCHARD represented by JUDSON ESTY-KENDALL
PINE TREE LEGAL ASSISTANCE,
INC.
ROOM 41
61 MAIN ST.
BANGOR, ME 4401
207-942-8241
Email: jesty-kendall @ptla.org

V.

Defendant




COMMISSIONER OF SOCIAL represented by ESKUNDER BOYD

SECURITY SOCIAL SECURITY
ADMINISTRATION
OFFICE OF GENERAL COUNSEL,
REGION |
625 JF.K. FEDERAL BUILDING
BOSTON, MA 02203
617/565-4277
Email: eskunder.boyd@ssa.gov



