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RECOMMENDED DECISION ON DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT

Defendant Jordan’ sMeats, Inc. (“Jordan’s’) moves for summary judgment astodl damsagangit
in this employment- discrimination action brought by former employee Abdul W. Azimi. See Defendant’s
Mation for Summary Judgment, etc. (“Defendant’s S/J Mation™) (Docket No. 8) at 1-2, 7; Amended
Complaint and Demand for Jury Trid (“Complaint”) (Docket No. 22). For the reasons that follow, |
recommend that Jordan’s motion be granted in part and denied in part.

I. Summary Judgment Standards

Summary judgment is gppropriate only if the record shows“that thereis no genuine issue asto any
materid fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“In this regard, ‘materiad’ means that a contested fact has the potentid to change the outcome of the suit
under the governing law if the digpute over it is resolved favorably to the nonmovant. By like token,

‘genuineé meansthat ‘the evidence about thefact issuch that areasonable jury could resolve the point in



favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demondrate an aosence of evidence to support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1« Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materid fact exists, the nonmovant must “ produce specific facts, in suitable evidentiary form, to establish the
presence of atridworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
1999) (citation and internd punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factud
element of its dam on which the nonmovant would bear the burden of proof at trid, its falure to come
forward with sufficient evidence to generate atriaworthy issue warrants summary judgment to the moving
paty.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and internd punctuation omitted).

Il. Factual Context

The parties statements of materid facts, credited to the extent either admitted or supported by

record citations in accordance with Local Rule 56 and viewed in the light most favorable to Azmi asthe

non-moving party, reved the following rdevant to this recommended decision™

! Jordan’ s submits no response to Azimi’ s statement of additional facts. See Docket. Asaresult, those additional facts
are deemed admitted for purposes of summary judgment to the extent supported by record citations in accordance with
Loca Rule56. See Loc. R. 56(d)-(e). | have disregarded two of Azimi’s statementsin their entirety on the basisthat they
are unsupported by any citation whatsoever, see Plaintiff’s Statement of Materia Facts (“Plaintiff’s Additional SMF"),
commencing at page 3 of document titled Plaintiff’s Opposing Statement of Material Facts (“Plaintiff’s Opposing SMF")
(Docket No. 13), 1113, 45, and six othersin their entirety on the basis that they are unsupported by the citations given, sse
id. 110, 12-13, 15, 28, 39. | have also disregarded portions of a number of other statements by Azimi that are not fairly
supported by the citations he has provided.



Azimi wasbornin Afghanisgan andisMudim. Fantiff’ s Additiond SMF § 1; Depostion of Abdul
W. Azimi (*Azimi Dep.”), Attachment #1 to Plaintiff’ sOpposing SMF, at 8-9, 202. He began working at
Jordan’s Portland plant in November 1999. Plaintiff’s Additiona SMF §2; Azimi Dep. at 101.2

During hisfirst week of work, Azimi asked a co-worker awork-related questionto whichthe co-
worker responded: “Y ou fucking piece of shit.” Plantiff’s Additional SVIF 114; Azimi Dep. at 102, 109-
10.2 The co-worker did not make such comments to white, non-Muslim employees. 1d. Azimi’sline
leader heard the comment and did nothing. Paintiff’s Additional SVMIF 15; Azimi Dep. at 110-11. Azimi
complained about the incident to Joe Rosario, dicing operations manager, who met with Azimi and the co-
worker but took no disciplinary action againgt the co-worker. Plantiff’sAdditiond SMF §6; Azimi Dep. a
111-12.

On or about December 7, 1999, Azimi found a letter suffed into his locker gating: “Hey
motherfucker why don’t you go back to your own country. 'Y ou don’t belong here you fucking musselum
[9c]. You piece of shit. We hate you. All themusselums([sic]. Youdon't belong here a Jordan’s Medt.
Y our [sic] nothing but afucking nigger. Seeyou soon motherfucker.” Plantiff’sAdditiond SMF [ 7; Azimi
Dep. at 113- 14, handwritten note, Attachment #1 to Investigator’ s Report, Azimi v. Jordan’ s Meats No.
E00-0565 (Me. Human Rights Comm’'n Jan. 29, 2002) (“Investigator’s Report”), Attachment #8 to

Paintiff’s Opposing SMF. After Azimi complained about the December 7 letter to his supervisor, Pamela

2 Although the citation given does not support the assertion that Azimi began work at Jordan’s “in November 1999,” |
include this background detail inasmuch asit is clear there is no underlying dispute with respect to it. SeeComplantand
Demand for Jury Tria (Docket No. 1) 15; Answer (Docket No. 4) 1 5.

% |n paragraph 4 of Azimi's statement of additional facts and in many other paragraphs, plaintiff’s counsel sets forth
multiple-sentence statements followed by an en masse list of citations. See generally Plaintiff’s Additional SMF.
Plaintiff’s counsel is cautioned that Local Rule 56 contemplates a series of separately numbered onesentencestatements.
See, e.g,, Loc. R. 56(c) (“ The opposing statement may contain in a separately titled section additional facts, eachset forth
in aseparately numbered paragraph[.]”) (emphasis added). At thevery least, counsel should provide record citations
immediately following the sentence to which they pertain.



Sprague, and to the director of human resources, Brian Smith, Sprague would send Azimi homefirst even
before employeeswith lessseniority. Plantiff’sAdditional SMF §8; Azimi Dep. at 125, 130. When asked
why she sent Azimi homefirst, Sprague responded that her job wasto send him home. Fantiff’ sAdditiond
SMF 1 8; AZimi Dep. at 130-31.

Spraguetold Azimi, “1 know people are picking onyou alot, I'm going to send you to anew line”
Paintiff’s Additiond SMF §9; Azimi Dep. a 139. Shetransferred Azimi to anew postion. Id. Shedid
not take any action to stop the harassment. 1d.

After Azimi reported that he received the December 7 letter, Jordan’s distributed a letter on
December 13, 1999to dl employeesthat stated: “ An employee who engagesor participatesin any threeats,
intimidation, discrimination, or harassment againg another employee will be immediatdy terminated.”
Faintiff’s Additional SMF 9 11; Deposition of Brian Smith (* Smith Dep.”), Attachment #5 to Plantiff’s
Opposing SMF, a 41; Memorandum dated December 13, 1999 from Brian Smith to All EmployeesRe:
Workplace Behavior, Attachment #11 to Pantiff’s Opposing SMF.

After complaining about further harassment by Jessca Libby and Marlene Duncan, Azimi was
transferred again, this time to a meat-gripping podtion. Pantiff’s Additiond SMF ] 16; Azimi Dep. at
154-56. Steve Mitton was the line leader of the meat-dripping area. Plaintiff’ s Additiond SMF 17,
Azimi Dep. a 159, 162. He refused to hedp Azimi move racks of meat weighing up to 1,000 pounds
despite company policy that two employeesmovethe heavy racks. Plaintiff’sAdditiond SMF §17; Azimi
Dep. a 159. Hedso shut off thewarm water that Azimi used to warm hishands after handling frozen mest.

Haintiff’ sAdditiond SMIF {17; Azimi Dep. at 160, 163-64. When Azimi asked himwhy, Mitton pumped

hisfiginthear and sad, “That' sthe Americanway.” Plaintiff’ sAdditiond SMF {17; Azimi Dep. at 160.



Mitton was not disciplined for any of his behavior toward Azimi. Fantiff’s Additiona SMF § 18; Azimi
Dep. at 170.

In early April or late March 2000 a co-worker came up to Azimi and said, “Oh, Abdul, you're
here? Plantiff’ sAdditiona SMF {19; Azimi Dep. a 174. When Azimi asked why shewas surprised, she
responded that there had been abomb threat and that everyone working on theline had sad thet if Azimi
was not there that day, he must have made the threat to blow up the building. Id.

On August 19, 2000 PetriciaMonaghan, dicing line coordinator, told Azimi to do aparticular job
that he did not have the experience or training to perform. Plaintiff’s Additional SMF §20; Azimi Dep. at
186. When hetold her that, she pushed him and said, “ Go fuck yourself!” 1d. Monaghan did not treat her
white, non-Mudim co-workers with the same disrespect. 1d. Sid Pierce, Monaghan's supervisor,
observed theincident and did not discipline Monaghan in any way. Pantiff’sAdditiond SMF 21; Azimi
Dep. at 188-90.

Also on August 19, 2000 Fierce repeatedly ordered Azimi away from one task to relieve other
workers, but as soon as Azimi dressed and began working on a new task, harshly ordered him to go to
another. Plaintiff’ sAdditiona SMF 122; Azimi Dep. at 192-93. Thiswasnot doneto white, non-Mudim
co-workers. Id.

After Azimi complained about not being paid meeat strippers pay for stripping mest, Jordan’s
demoted him to a lower rated job. Paintiff’s Additional SMF ] 23; Azimi Dep. a 196-97. A white
employee replaced Azimi as mesat Sripper. |1d.

In September 2000 Azimi began working with George Libby. Paintiff’s Additiona SMF ] 24;
Azimi Dep. at 202. Before September 15, 2000 Azimi told Libby that hewasfrom Afghanistan and wasa

Mudim. Pantiff’'s Additiona SMF 1 25; Azimi Dep. at 202. Libby asked Azimi whether he ate pork.



FPantiff's Additiond SMF § 26; Azimi Dep. a 202. He repested the question frequently, sometimes
severd times a day, laughing when he asked it. Plaintiff’s Additiond SMF  26; Azimi Dep. a 202-03.
When Azimi told him to stop, he laughed even harder. 1d. When Azimi told Libby it wasagaing hisrdigion
to eat pork, Libby responded, “Fuck you and your God!” Plaintiff’s Additiona SMF 27; Azimi Dep. a
204.

On September 21, 2000 Azimi’s regular supervisor, Russdl Cram, was absent.  Plaintiff’'s
Additiond SMF 1 29; Azimi Dep. at 206. Azimi reported to his acting supervisor, Stanley Viney, that
Libby had tried to force him to eat ham. 1d. Viney took no disciplinary action againg Libby. 1d. Cram
was notified of the problem. Plaintiff’ s Additiond SMF 1 29; Deposition of Stanley Viney, Attachment #4
to Plantiff’s Opposng SMF, at 13-14.

Approximately three of four daysafter Libby tried to force Azimi to eat ham, hebegan asking Azimi
onaregular basis, “If you don't eat pork, do you eat pussy?’ Plantiff’s Additiona SMF §30; Azimi Dep.
a 213. Azimi asked Libby to stop, and Libby laughed. Plaintiff’s Additiond SMF § 30; Azimi Dep. a
213-14. Azimi reported the comments to acting supervisor Viney. 1d. Viney took no disciplinary action
againg Libby. 1d.

On at least one occasion after September 15, 2000 Libby loudly said to Azimi, “Hey, suck my
dick!” Plantiff’sAdditiond SMF 131; Azimi Dep. at 215. On or about December 15, 2000 Libby came
up behind Azimi as Azimi was bent over sraightening boxes and grabbed him hard by thewa s, thrugting
hisgroininto Azimi’ sbuttocks. Plaintiff’s Additiona SMF 132; Azimi Dep. a 217-18. Azimi told Libby
to get off of him, and Libby laughed. Plaintiff’ sAdditiona SMF 132; Azimi Dep. a 218. Sometimebefore
Christmas 2000 Libby told Azimi, “Y ou don't eat pork. You don't eat pussy. Butif | ateyour girlfriend’'s

pussy shewould never go out withyou again.” Plaintiff’s Additional SVIF {33; Azimi Dep. a 219. Onor



about December 26, 2000 Azimi reported Libby’ s harassment to Cram, his regular supervisor who had
recently returned from medical leave. Paintiff’s Additiona SMF ] 34; Azimi Dep. a 220.

On January 31, 2001 Azimi observed Libby spesking with another co-worker, Phil.* Plaintiff's
Additiond SMF | 35; Charge of Discrimination dated February 12, 2001 (“ Second Discrimination
Charge’), Attachment #7 to Plaintiff’s Opposing SMF, 9. A short time later the phonerang in Azimi’s
work area. 1d. Libby ordinarily answered the phonewhen it rang, but thistime helet it ring repeatedly, so
Azimi answered the phone. 1d. It was Phil, who said: “Hey Abdul, you fucking nigger, Saddam iswaiting
for you. Why don't you go back to your fucking country?’ 1d. Libby started laughing. Id. About ten
minutes after Azimi received thefirst phone, the phonerang again. Raintiff’sAdditiond SMF §35; Second
Discrimination Charge 1110. Again, Libby did not answer it and stared at Azimi with a smirk on hisface.
Id. Azimi answered the phone and it was Phil, who was snging, “Ab-dul, Ab-dul.” 1d. Libby started
laughing. 1d. On February 1, 2001 Azimi complained to Joe Rosario about Libby and Phil. Rantiff's
Additiond SMF 1 35; Second Discrimination Charge 1 12. Rosario reported the incident to Brian Smith.
Id. Libby was later seected for a more favorable postion in the company’s South Portland facility.
Paintiff’s Additiond SMF § 36; Azimi Dep. a 222.

After Jordan’ sdetermined that Libby had harassed Azimi, Azimi wasforced to continueworkingin
close quarters with Libby. Plaintiff’s Additiond SMF 1 37; Azimi Dep. a 221-22. After Libby left the
Portland plant, other incidentsoccurred. Plaintiff’ sAdditiona SMF 1138; Azimi Dep. at 230-32, 236, 239,
244-45. One co-worker intentiondly made Azimi’s working conditions more difficult by making

unreasonable demands and holding boxes back on the assembly line and letting them dl go a once.

* Although in his statement of additional factsthe plaintiff includes*Ryan” as Phil’slast name, the cited material offers no
(continued on next page)



Paintiff’s Additiond SMF 38; Azimi Dep. at 244-45. Another employee madeafdseclamagaing him
that he was curding a her and actudly followed him to a locd store atempting to incite an argument.
Paintiff’s Additiond SMF 1 38; Azimi Dep. at 230-32. Another time Azimi found that one of the pockets
of hiswork jacket, which had been hanging up, had been stuffed with pork. Paintiff’s Additiona SMF
38; Azimi Dep. at 236. Another time hefound that his shoes had been removed from hislocker and placed
inthetoilet. Pantiff’s Additiond SMF 1 38; Azimi Dep. at 239. On another occasion, aco-worker who
had not been doing hisjob told Azimi, “If you don't fucking like it, why don’t you go fucking somewhere
dse? Plaintiff’s Additiond SMF 41; Azimi Dep. a 65.°

Jordan’ sdischarged Azimi on November 19, 2001. Faintiff’ sAdditiona SMF {42; Azmi Dep. a
249-50.° Azimi filedthree administrative complaintswith theMaine Human Rights Commission (“MHRC):
a firsd complaint filed on September 25, 2000 (which dleged harassment during November 1999 —
September 2000), a second complaint filed on February 12, 2001 (which dleged harassment during

September 2000 — February 2001), and a third complaint filed on May 16, 2002 (which aleged an

support for that stated fact.

® Although Azimi states that thisincident occurred approximately three to four days prior to his termination, seeFantff's
Additional SMF 141, that assertion is not supported by the citations given and is on that basis disregarded.

® AZimi also states that he was discharged on a“false” basis“[i]n retaliation for [his] charges of discrimination filed in the
Maine Human Rights Commission and as a further act of discrimination.” Plaintiff’s Additional SMF §42. These are
conclusory statements of the sort that the First Circuit has made clear cannot stave off summary judgment. Seeg, Inre
Schifano, 378 F.3d 60, 66 (1st Cir. 2004) (“ The non-moving party must show more than conclusory dlegations improbeble
inferences or unsupported speculation to establish genuine issues of materia fact. Competent evidenceisrequired.”). In
any event, for these propositions Azimi relies on citation to aportion of his deposition testimony in which he denied that
he engaged in the underlying wrongdoing. See Paintiff’s Additional SMF 142; Azimi Dep. at 249-64. Suchadenid does
not, initself, tend to show that an employer’s explanation for adischarge was“false” in the sense that it was pretextual, or

that the true reason for the discharge was retaliation or discrimination. See, e.g., Davis v. Seven Seventeen HB

Philadelphia Corp. No. 2, No. Civ. 1:02CV00332, 2003 WL 21488523, a *7 (M.D.N.C. June 20, 2003) (“It isthe perception
of the decision maker which isrelevant, not the self-assessment of the plaintiff. Thus, when an employer givesareason
for discharging an employee, it isnot the Court’ s province to decide whether the reason was wise, fair, or even correct,

so long asit truly was the reason for the employer’ s action. Accordingly, it is not enough for aplaintiff to show that the
discharge was based on groundless complaints, or that the employee did not, in fact, violate company rules prior to the
discharge. Similarly, it is not enough to dispute the correctness of the outcome of investigationsinto misconduct.”)

(citations and internal punctuation omitted).



unlawful termination on November 19, 2001). Defendant’'s Amended Statement of Materid Facts
(“Defendant’'s SMF’) (Docket No. 9) 1 2; Affidavit of Brian A. Smith (“Smith Aff.”), attached to
Defendant’ sS/IMotion, 11 3.” The second complaint was consolidated with thefirst. Plaintiff’ s Additional
SMF 1 43; Investigator’s Report § 111(2). On October 28, 2003 the Equa Employment Opportunity
Commission (*EEOC”) issued aNotice of Right To Sueto Azimi on hisdiscrimination complaint, Charge
No. 16B-2001-00016. Haintiff's Additiond SMF 144; Notice of Right To Sue (“Suit Notice’),
Attachment #9 to Plaintiff’s Opposing SMF.2
[11. Analysis

Azimi brings three clams, asserting that Jordan’s (i) “ deprived [him] of the right of full and equd
enjoyment of dl benefits, privileges, termsand conditions of the contractud relationship entered into with the
Defendant, retaiated against [him] because he complained about and opposed discriminatory employment
practices, and otherwise violated [hig] rightsin violation of 42 U.S.C. § 1981” (First Claim, or “Count 1),
Complaint Y 71-74, (ii) discriminated againg him on the basis of rdligion, race, ethnicity, nationaity and
color and retdiated againgt himinviolation of 42 U.S.C. 8 2000e-2 (part of Title V1l of the Civil RightsAct
of 1964, 42 U.S.C. § 2000e et seq. (“Title VII")) (Second Claim, or “Count 11”), seeid. 11 75-78, and

(i) discriminated againgt him and retdiated againgt him on the basis of religion, race, ethnicity, nationd origin

" Jordan’ s contends that (i) although Azimi consistently has denied any and all wrongdoing in connection with November
2001 incidents involving co-workers Harry Adams and Mercedes Manning, its investigation at that time showed
substantial evidence that he had engaged in serious misconduct, (ii) its decisionmakersin fact honestly believed he had
engaged in such misconduct, (ii) he was discharged for that misconduct, and (iv) he has no evidence to prove Jordan’s
explanation was a pretext for unlawful discrimination. See Defendant’s SMF 1 3-6. Azimi deniesall of these Statements.
See Plaintiff’s Opposing SMF 111 3-6. | assume arguendo that the materials Azimi cites effectively controvert these
statements and disregard them on that basis inasmuch as nothing ultimately turns on their omission.

8 Jordan’ s states that the first complaint and apparently the third were filed with the EEOC but that the second apparently
was not and that Azimi never received a notice of right to sue on either the second or third complaint. See Defendant’s
SMF 1 2; Smith Aff. 3. However, Azimi effectively controverts this statement to the extent that he asserts that hisfirst
two complaints were consolidated as part of acomplaint of a continuing violation, and the EEOC right-to-sue notice on
(continued on next page)



and color inviolation of theMane Human RightsAct (“MHRA”), 5 M.R.S.A. § 4551 et seq. (Third Clam,
or “Count 111", seeid. 1 79-81.

Jordan’s articulaes five grounds for summary judgment: that (i) athough Azimi named “Jordan’s
Foods, Inc.” as defendant, he never worked for that entity, (ii) a portion of Count II1 (dleging pre-
termination harassment) istime-barred pursuant to the applicable MHRA satute of limitations, 5 M.R.SA.
84613(2)(C), (iii) aportion of Count | (dleging pre-termination harassment) istime-barred pursuant to the
goplicablegatute of limitations, (iv) Azimi failed to comply with adminigrativefiling and notice requirements
with respect to two of histhree administrative complaints, asaresult of which only one of those complaints
can be consdered in connection with Count 11, and (v) for purposes of al three counts, Azimi falls to
generate a triable issue as to whether his November 19, 2001 termination was predicated on unlawful
discrimination or retdiaion. See generally Defendant’s §J Mation.

Two of Jordan’ s points— thefirst and third—arereadily dispatched. Subsequent to thefiling of the
instant motion, the court granted a separate motion to amend the complaint to name Jordan’ sMests, Inc.,
rather than Jordan’ s Foods, Inc., as defendant, see Motion To Amend Complaint (Docket No. 11); Order
(Docket No. 20), mooting Jordan’s first ground for summary judgment, and Jordan withdrew its third
ground (seeking partid summary judgment asto Count 1), see Defendant’ sReply to Plaintiff’ sResponseto
Defendant’ sMotion for Summary Judgment (“ Defendant’s SJReply”) (Docket No. 18) at 2. | therefore
focus on the remaining three grounds.

A. MHRA Statute of Limitations

that complaint was issued on October 28, 2003. See Plaintiff’s Opposing SMF 1 2; Investigator’s Report 8 111(2); Suit
Notice.

10



As Jordan’ s observes, see Defendant’s S)JMotion at 3, the Complaint details (i) pre-termination
harassment and discrimination during the period from November 1999 through February 2001, see
Complaint §[5-59, and (ii) retdiatory (and discriminatory) discharge on November 19, 2001, seeid. 67.
Jordan'’ s pogits that inasmuch asthe ingant complaint wasfiled on November 18, 2003, see Docket No.
1, dl complained-of incidents save the November 19, 2001 termination are barred by the MHRA'’ stwo-
year datute of limitations, see Defendant’s §J Motion at 3; 5 M.R.S.A. § 4613(2)(C) (providing that an
“action shdl be commenced not morethan 2 yearsafter the act of unlawful discrimination complained of.”).

Azimi rgoinsthat he dleges apattern of harassment, and afailureon Jordan’ s part to take prompt
remedid action, continuing through the dete of his termination. See Plaintiff’s Response to Defendant’s
Motion for Summary Judgment (“Plaintiff’s §'J Opposition’) (Docket No. 12) a 2. He arguesthat under
federd precedent applicableto MHRA clams, theentire chain of incidentsisactionable. Seeid.; see also,
e.g., National RR Passenger Corp. v. Morgan, 536 U.S. 101, 117 (2002) (“Provided that an act
contributing to . . . [ahogtile-work-environment] daim occurswithin thefiling period, the entiretime period
of the hostile environment may be considered by acourt for the purposes of determining ligbility.”) (footnote
omitted); Crowley v. L.L. Bean, Inc., 303 F.3d 387, 395 (1st Cir. 2002) (same); Reed v. Avian Farms,
Inc., 941 F. Supp. 10, 13 (D. Me. 1996) (declining defendant’ s request to hold certain incidents time-
barred pursuant to 5 M.R.SA. § 4613(2)(C) when plaintiff “dlegeld] that Defendant’s response to
Aantiff’ scomplaint was naither prompt nor remedid and provide[d] sufficient factswhich, if believed, could
convincethefact finder that Defendant’ s pattern of harassment of Ms. Reed continued until the day she left

the company.”).

11



Jordan’s does not take issue with this point of law, but disputes that Azimi’ sterminetion properly
can be characterized as part of a pattern of harassment (as opposed to a discrete, separate event). See
Defendant’s S'JReply at 1-2.

The ingtant complaint was filed on November 18, 2003. See Docket. Thus, tored inthe earlier
incidents, Azimi must demonsirate that at least one act occurred on or after November 18, 2001 that
contributed to the aleged hostile work environment. Hefailsto do so. First, while he adduces evidence
that some hostile workplace acts occurred after tormenter George Libby left the Portland plant (e.g., the
incidents in which pork was stuffed in his jacket pocket and his shoes were placed in atoilet), headduces
no cognizable evidence of precise dates of those later incidents. While the record must be viewed in the
light most favorableto Azimi, it stretches the bounds of “reasonable inference” for the court smply to infer
that at least one of these incidents took place within the limitations period.

Second, while Azimi’ s discharge itself clearly did take place within the limitations period, | agree
with Jordan’ s that he fdls short of establishing a nexus between that event and the prior pattern of abuse.
Thereis, for example, no evidence that any decison maker involved in Azimi’ s termination engaged in or
wasinfluenced by the prior abuse, or that the termination itself otherwise bore any resemblanceto theprior
pattern of incidents. Thus, on this record, Jordan’s correctly characterizesthe termination asa* discrete’
incident that cannot serve to anchor the prior clamed hostile-work-environment incidents. See, e.g.,
Morgan, 536 U.S. at 114-15 (“Discrete acts such astermination, failure to promote, denid of transfer, or
refusdl to hireare easy toidentify. Eachincident of discrimination and each retdiatory adverse employment
decision congdtitutes a separate actionable unlawful employment practice. Morgan can only fileachargeto
cover discrete actsthat occurred within the gppropriate time period. . . . Hostile environment claims are

different in kind from discrete acts. Their very nature involves repeated conduct.”) (footnote and internal

12



quotation marks omitted); Patterson v. County of Oneida, N.Y., 375 F.3d 206, 220 (2d Cir. 2004)
(“[T]heonly dlegedly discriminatory act of which Patterson complained that occurred within the 300-day
period was the termination of his employment on February 9, 1999. Peatterson proffered no evidence to
show that the termination, even if discriminatory, was in furtherance of the aleged practice of racid
harassment. Accordingly, thedistrict court properly dismissed dl of Patterson’s Title VII dlams of hogtile
work environment as untimely.”); Lucas v. Chicago Transit Auth., 367 F.3d 714, 727 (7th Cir. 2004)
(“We have stated that the concept of cumulation suggestsacriticd limiting principle. Actssodiscretein
time or circumstances that they do not reinforce each other cannot reasonably be linked together into a
gngle chain, a sngle course of conduct, to defeat the datute of limitations.”) (citations and internd
punctuation omitted) (emphagsin origind).

Jordan’ s accordingly demongrates its entitlement to summary judgment, on statute- of- limitations
grounds, with respect to that portion of Count Il (Azimi’'s MHRA clam) concerning alleged pre-
termination conduct.’

B. Failure To Comply With Administrative Notice, Filing Requirements

Jordan’ snext contendsthat, for purposesof Azimi’sTitleVII dam (Count 11), noneof theincdents
described in Azimi’ s second and third complaints to the MHRC are cognizable inasmuch as (i) the second
complaint apparently was not filed with the EEOC, and (ii) the EEOC issued aright-to-sue | etter covering
only the incidents detalled in the first of Azimi’sMHRC complaints. See Defendant’s S'J Motion at 5-6

(citing 42 U.S.C. § 2000e-5(f)). Asthe First Circuit has observed:

° As Azimi notes, theissueis academic in that pre-termination conduct is encompassed in Counts | and I1. SeePantiff's
S/JOpposition at 2 n.1.

13



Title VII requires, as a predicate to a civil action, that the complainant firg file an
adminigtrative charge with the EEOC within a specified and rdatively short time period
(usudly 180 or 300 days) after the discrimination complained of, 42 U.S.C. § 2000e-

5(e)(1), and that the lawsuit be brought within an even shorter period (90 days) after notice

that the adminidrative chargeis dismissed or after the agency instead issues aright-to-sue

letter, id. 8 2000e-5(f)(1). Despite occasiona referencesto “jurisdiction,” thisisbasicaly

an exhaustion requirement coupled with ashort statute of limitationsboth on complaining to

the agency and on filing the subsequent court case.

Clockedile v. New Hampshire Dep’t of Corr., 245 F.3d 1, 3-4 (1st Cir. 2001).

Azimi adduces no evidence that he has received an EEOC right-to-sue letter covering his third
complaint, entitling Jordan’ sto summary judgment with respect to Count 11 to the extent that Azimi aleges
discrimination based on termination of employment. See Plaintiff’s S'J Opposition at 3-5 & n.3. However,
Azimi points out (and adduces evidence) that his first and second complaints were consolidated at the
MHRC leve and that the EEOC’ s October 28, 2003 right-to-sue | etter accordingly reasonably isconstrued
as pertaining to that entire consolidated complaint. Thus, the events described in boththefirst and second
of Azimi’s MHRC complaints are cognizable for purposes of Azimi’s Title VIl clam (Count I1).

C. Azimi’s Termination

Jordan’s findly contends that, for purposes of dl three counts of the Complaint, Azimi fails to
generate atriableissue asto the lawfulness of hisdischarge inasmuch as (i) dthough Azimi consstently has
denied any wrongdoing, Jordan’ sinvestigation unearthed substantid evidence that he had engaged in serious
misconduct, (i) Jordan’ sdecision makers honestly believed he had engaged in such misconduct, (iii) hewas
in fact discharged for that misconduct, and (iv) Azimi has no evidence to prove that Jordan’s explanation

was apretext for unlawful discrimination or that thetrue reason for hisdischarge was unlawful retaiation or

other unlawful discrimination. See Defendant’s S/J Motion at 6-7.
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Jordan’ s argument aludesto the so-caled McDonnel | Douglas burden-shifting test devised by the
Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). AstheFirg Circuit has
explained:

The essence of McDonnell Douglasisatripartite regimen. The plaintiff must first prove

the primafacie case for retdiatory [or other unlawful] discharge. Theresfter, the defendant

must rebut the presumption created by the prima facie case by producing a legitimate

nondiscriminatory reason for theemployer’ saction. Once the defendant meetsthis burden,

the trier of fact proceeds to the ultimate question: whether plaintiff has proved that the

defendant intentiondly discriminated againg the plaintiff on the basis of the plantiff’'s

protected characteristic or action. The plaintiff must be given afull and fair opportunity to
demondtrate by competent evidence that the presumptively valid reasonsfor hisregection

werein fact acover-up for a discriminatory decison.

White v. New Hampshire Dep’t of Corr., 221 F.3d 254, 264 (1<t Cir. 2000) (citations and interna
punctuation omitted).

Jordan’s does not argue that Azimi fails to make out a prima facie case of retdiatory or
discriminatory discharge. See Defendant’ s S)JMotion at 6-7.%° Rather, it contendsthat Azimi’ scasefals
goart at the third and find stage of the McDonnell Douglas analyssinasmuch as he adduces no evidence
that his firing was either pretextual or motivated by retdiatory or discriminatory animus. Seeid. Azimi
rgoinsthat (i) Jordan’ sitsalf acknowledgesthat he has congistently denied any wrongdoing that could have

judtified histermination — adenid that, in hisview, congtitutes evidence of pretext, (ii) ashowing of pretext

aone suffices to dave off summary judgment, and (iii) in any event, in addition to showing pretext, he

10 A plaintiff makes out a prima facie case of retaiatory discharge by showing “that (1) he engaged in protected conduct,
(2) he was thereafter subjected to an adverse employment action, and (3) a causal connection existed between the
protected conduct and the adverse action.” Che v. Massachusetts Bay Transp. Auth., 342 F.3d 31, 38 (1< Cir. 2003). In
similar vein, aplaintiff makes out a prima facie case for discharge based on animus against a protected status, such as
race, religion or national origin, by demonstrating “that (1) he belonged to aprotected class. . .; (2) he was performing his
job at alevel that rules out the possibility that he wasfired for job performance; (3) he suffered an adverse job action by
his employer; and (4) his employer sought a replacement for him with roughly equivalent qualifications.” Benoit v.
Technical Mfg. Corp., 331 F.3d 166, 173 (1<t Cir. 2003). Theinitial burden of establishing a prima facie case “isnot an
onerousong[.]” Id.
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bolgters his case with evidence of ongoing workplace harassment and the tempord proximity of his
discharge to is MHRC filings. See Plaintiff’s §J Oppostion a 5-9.

Jordan’s has the better of this argument. A “nonmoving plantiff may demondrate pretext either
indirectly by showing that the employer’ sstated reasonsfor itsadverse action were not credible, or directly
by showing that that action was more likely motivated by a discriminatory reason.” Hodgensv. General
Dynamics Corp., 144 F.3d 151, 168 (1<t Cir. 1998). “Thus, one way an employee may succeed isto
show such wesknesses, implaugibilities, inconsstencies, incoherencies, or contradictionsin the employer’s
proffered legitimate reasonsfor itsaction that areasonable factfinder could rationdly find them unworthy of
credence and . . . infer that the employer did not act for the asserted non-discriminatory reesons.” Id.
(citations and internd quotation marks omitted).

Asdiscussed abovein the context of recitation of the cognizablefacts, Azimi impermissibly relieson
conclusory statementsthat Jordan’ sreasonsfor hisdischarge were fase and discriminatory. See Plantiff's
Additiond SMF 142. Inany event, in support of those propositions, he citesto aportion of hisdepostion
testimony in which he denied the underlying wrongdoing. Seeid. Suchadenid doesnot initself generatea
tridworthy issue that an employer’ s proffered judtification for atermination is unworthy of credence. See,
e.g., Rivera-Aponte v. Restaurant Metropol #3, Inc., 338 F.3d 9, 11-12 (1st Cir. 2003) (“Whether a
termination decison was wise or done in haste is irrelevant, so long as the decison was not made with
discriminatory animus. Rivera s bare assertion that Metropol’ s reason for terminating him was pretext is
inauffident[.]"); Billupsv. Methodist Hosp. of Chicago, 922 F.2d 1300, 1303 (7th Cir. 1991) (“Initidly,
plaintiff argued that she denied dl the dlegations of abuse and that she had agood work record prior to the

aleged incidents Billups own sdf-serving remarks standing done are insufficient to raise doubt asto the
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credence of the employer’s explanation for termination.”); Davis, 2003 WL 21488523, at *7 (“It isthe
perception of the decison maker which is reevant, not the salf- assessment of the plaintiff.”).

Reevesv. Sanderson Plumbing Prods., Inc., 530 U.S. 133 (2000), on which Azimi reliesfor the
propogition that his denid of underlying wrongdoing done is enough to show pretext, see Plantiff’'s §J
Opposition a 57, is didinguisheble. The plantiff in Reeves produced evidence gpart from mere sdf-
assessment to show that the employer’ sexplanation for hisdischargewasfdse. See Reeves, 530 U.S. at
144-45 (noting that plaintiff made “ subgtantid showing” that employer’ s explanation for discharge (which
included asserted fa sification of company pay records) wasfadsewhen, inter alia, heand fdlow mid-leve
supervisor testified, and one of the decison makers in plaintiff’s discharge conceded, that company’s
automated time clock sometimes falled to scan employees timecards, as a result of which mid-leve
supervisors made certain entries on timesheets).

Nor doesAzimi’ sevidence of apattern of workplace harassment sufficeto raseatridworthy issue
whether he was discharged on the bass of retdiatory or discriminatory animus.  Azimi proffers no
cognizable evidence from which onereasonably could infer that thoseinvolved in the prior harassment ather
made or influenced the decision to terminate his employment or that the decision makers otherwise shared
theharassers biases. See, e.g., Carigliav. HertzEquip. Rental Corp., 363 F.3d 77, 85 (1st Cir. 2004)
(“[T]he biases of one who neither makes nor influences the chalenged personnd decision are not
probative in an employment discrimination case.]”) (citation and internd quotation marks omitted)
(emphagisin origind).

Nor, findly, could atrier of fact reasonably infer retaliatory discharge on the basis of tempord
proximity. Azimi was terminated on November 19, 2001, nearly fourteen months after he filed his first

complaint (on September 25, 2000) and gpproximatey nine months after hefiled hissecond (on February
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12, 2001). That istoo great agap to raise areasonable inference of retaiatory discharge based on timing
adone. See, e.g., Bonesv. Honeywell Int’l, Inc., 366 F.3d 869, 879 (10th Cir. 2004) (“Ten monthsistoo
long atime lgpse, standing aone, to support an inference of a causa connection between Bones' alleged
disability and her termination.”); Bishop v. Bell Atl. Corp., 299 F.3d 53, 60 (1st Cir. 2002) (“[I]f tempord
proximity isthe only evidence of causdity establishing primafacieretdiation, proximity must bevery close;
twenty months isinaufficdent[.]”) (citation and interna quotation marks omitted); Paquin v. MBNA Mktg.
Sys., Inc., 233 F. Supp.2d 58, 68 (D.Me. 2002) (“While Plantiff complained in October 1999, MBNA
terminated her employment in May 2000. Without more, aspan of gpproximately seven monthsistoolong
to reasonably infer that one event is causally related to the other.”).

For dl of the foregoing reasons, Azimi fails to generate a tridworthy issue as to whether his
discharge from employment on November 19, 2001 was retdiatory or discriminatory. Accordingly,
Jordan’sis entitled to summary judgment with respect to clams of retdiatory or discriminatory discharge
asserted in dl three counts of the Complaint.

V. Concluson
For the foregoing reasons, | recommend that Jordan’ s motion for summary judgment beGRANTED
asto Counts| and I1 to the extent encompassing clamed unlawful termination only, GRANTED asto Count
[l inits entirety, and otherwise DENIED. If thisrecommended decison isadopted, remaining for trid will
be Azimi’s section 1981 (Count 1) and Title VII (Count 11) claimsto the extent predicated on dleged pre-

termination conduct only.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
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which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 7th day of October, 2004.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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