UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
V. Criminal No. 04-08-P-S

WILLARD JOHN ALLEN,

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS

Willard John Allen, charged with one count of conspiracy to distribute, and possess with intent to
digribute, fifty grams or more of a substance containing cocaine base, in violation of 21 U.SC. §§
841(a)(1) and 846, and one count of passessing, with intent to distribute, fifty gramsor more of asubstance
contai ning cocai ne base and aiding and abetting such conduct inviolationof 18U.S.C.§2and21U.SC. 8
841(a)(1), seeks to suppress statements made and materids seized following a sop of his vehidein
Lewigton, Mane on January 4, 2004. See Second Superseding Indictment (“Indictment”) (Docket No.
98); Defendant’s Motion To Suppress (“Motion”) (Docket No. 74).! Evidentiary hearings were held

before me on August 24 and 25 and September 8, 2004 at which the defendant appeared with counsdl.

! For sentencing purposes, the Indictment charges that with respect to Count One, Allen conspired to distribute and
possess with intent to distribute at least 150 grams of cocaine base, and with respect to Count Two, he possessed with
intent to distribute 201.8 grams of cocaine base and aided and abetted such conduct. See Indictment.

(continued on next page)



Based on the evidence adduced at the hearing, | recommend that the following findings of fact be adopted
and that the Motion be denied.
|. Proposed Findings of Fact

At approximatdy 9:30 am. on Sunday, January 4, 2004, Roland Godbout, a Maine Drug
Enforcement Agency (“MDEA”) specid agent, received a report from Karen Whelan, supervisor of the
Lewiston-Auburn 911 Dispatch Center, regarding suspected drug trafficking in Lewiston.> Whelan told
Godbout that an anonymous caller, who claimed to have provided Godbout information in the past, stated
that ablack malefrom New Y ork known as* Curt” was selling crack cocaine (also known as cocaine base)
from Room 12 of the Morningstar Inn (“Morningstar”) in Lewiston.

About an hour later Godbout and felow MDEA agent Mait Cashman went to the Morningstar, a
motel on Lisbon Street in Lewiston, to establish surveillance.® After driving through theMorningstar parking
lot and identifying Room 12, Godbout parked across the street, about three or four hundred feet away,
facing the doors of the motel (including the door to Room 12). At about 11:20 am. Godbout and Cashman
observed a car pull up in front of Room 12 with its engine running. Two maes exited the vehicle and
knocked on the door of Room 12. The door opened, and they went inside. The agents observed that
within lessthan ten minutes, the same two maes exited the room, got back in the vehicle and began to head
toward in-town Lewiston. Godbout and Cashman began following the vehicle, which accelerated to arate
of 75 to 80 miles per hour in a 45-mile-per-hour zone. The agents requested that uniformed Lewiston

Police Department (“LPD”) officers effectuate a stop of the vehicle. LPD officers soon did so, identifying

?|n the absence of any evidence regarding the spelling of Whelan’s name, | have spelled it phonetically.



the driver as David Moody and the passenger as Jeff Dillingham.*

M oody was discovered to have been driving while hislicense was suspended and was placed under
arrest. At the scene and then later at the Lewiston police station, Godbout questioned Dillingham
Dillingham initidly told Godbout that he had gone to the Morningstar to vist Willard Allen in Room 16.
When Godbout reveded to Dillinghamthat MDEA agents had observed the two menentering Room 12,
Dillingham told a different gory: that Moody had asked him to meet with Curt and procure some crack
cocane. Dillingham said that Moody had intended to swap acomputer and aDV D player (both of which
Godbout observed in the vehide) for crack cocaine, but that Curt had clamed he had none to sl.
Dillingham was searched, and gpproximately 3.5 grams of crack cocaine were found on his person.
Dillingham sad that he had bought the crack cocaine from Curt at Room 12 of the Morningstar. Hetold
Godbout that he had known Curt for a couple of months and that Curt had lived at Dillingham’ shome and
sold crack cocaine from there until Curt became nervous and moved to amotel to avoid police contact.

Upon finishing thisinterview, Godbout contacted Gregory Boucher, an agent assgnedto“HIDA” —
the High Intengty Drug Trafficking Area Task Force of the U.S. Drug Enforcement Adminisiration —passed
aong theinformation he had gleaned, and requested that HIDA undertake continued survelllance of Room
12 of the Morningstar. Boucher and afdlow HIDA agent, Barry Kelly, drove to Lewiston, where they
werefurther briefed by Godbout and Cashman. At about 3 p.m. Boucher and Kéelly took over survelllance
of the Morningstar from an LPD officer, positioning their unmarked vehicle in the same spot Godbout had

occupied acrossthe street from the motel. From there they had what Boucher described as*avery clean

% In the absence of any evidence concerning the spelling of Cashman’s name, | have spelled it phonetically.
*1n the absence of any evidence concerning the spelling of these names, | have spelled them phonetically.



visud” of Room 12.

At about 3:10 p.m. Boucher observed awhite maleand ablack maeexit Room 12 carrying dark-
colored duffel bags and place them in the back of adark-colored Isuzu Rodeo. Thementhengotinto the
Isuzu and, with the white male at the whedl, proceeded to drive away. Boucher drovetheagents vehicle
into the motel parking lot, passing the Isuzu asit went in the oppositedirection. Asthe cars crossed paths,
their occupants exchanged glances. The Isuzu pulled out onto Route 196 heading toward in-town
Lewiston, whereupon the agents turned around and began to follow it. From adistance of about two car
lengths behind the Isuzu, Boucher observed the passenger |ooking over his shoulder and into the rearview
mirror. The Isuzu then abruptly turned right onto South Lisbon Road.”

Asthe agents continued to follow, Boucher and Kelly saw thelsuzu driving “eraticdly,” sometimes
exceeding the posted speed limit by ten or fifteen miles per hour, Sometimes swerving andtaking additiond
abrupt turns as both driver and passenger continued to look backward. At one point, after the [ suzu turned
onto Alfred Plourde Parkway, its driver signded he was making aright- hand turn and pulled into theright
lane, then moved into the left lane, sgnded he was making a left turn and turned left. 1t appeared to
Boucher, based on histraining and experience, that the Isuzu occupants were conducting what hetermed a
“heat run” — a deliberate attempt to avoid law-enforcement surveillance. Kdly, aswel, inferred that the
Isuzu was trying to lose the agents surveillance,

As Boucher drove, Kely was in congtant phone contact with Cashman, to whom hewasrelaying

® On cross-examination, Boucher initially testified that the |suzu accelerated to about 53 miles per hour in a 45-mile-per-
hour zone as it made the turn onto South Lisbon Road. When pressed by defense counsel, he conceded that the I suzu
could not have accelerated to that speed so close to the Morningstar (about one hundred feet away) or have negotiated
the turn at that speed. However, he continued to maintain that he observed the I suzu take the corner at an unsafe rate of
(continued on next page)



hisobservations. Within gpproximately two minutes after the agents began following the lsuzu, shortly after
it made itsinitid turn onto South Lisbon Road, Cashman, then the lead agent in charge of the casg, told
Kdly that he was going to call the LPD to request that uniformed police make afelony stop.

After the Isuzu made a find turn onto Scribner Boulevard, two marked LPD cruisers — one
occupied by LPD officers Raymond Roberts and Thomas Murphy and another by LPD officer Justin
Kittredge — activated their flashing lights and pulled it over into the parking lot of a Jamie K’ sconvenience
store.® Boucher estimated that the Isuzu had traveled a distance of five miles or less since leaving the
Morningstar and had made atota of about five or six turns.” He had not observed the Isuzu to have run
any stop sgnsor red lights.

Prior to joining in the chase of the Isuzu, Roberts had beentold over theradio that the vehicle had
been trying to evade MDEA agents, having started in onedirection on amain road, switched to back roads
and then pulled again onto amain road. When Roberts first spotted the Isuzu, it was traveling west on
Pleasant Street, atwo-lane road. He observed it make an abrupt right turn at afour-way stop sign onto
Scribner Boulevard, falling to stop while continuing to travel a a rae of ten to fifteen miles per hour.
Murphy likewise observed the Isuzu make a sharp right turn onto Scribner Boulevard without stopping at

the stop sign.?

speed.

®In the absence of any evidence as to the spelling of Kittredge’ s name, | have spelled it phonetically.

On cross-examination, Boucher conceded that, given the configuration of the streetsin the areain which the Isuzu
wastraveling, itsdriver could have made many more turns than he did.

8 Allen testified that on New Y ear’ s Eve he had been jumped by several people outside of abar and beaten, resultingin a
fracture of hisright orbital, see Dft's Exh. 2 (photograph of Allen’s face, showing his eye swollen shut, taken at
Cumberland County Jail on January 4, 2004), and counsel for the government stipulated at hearing that Allen wasinjured
and treated for that injury. Allen testified that he had checked into Room 16 of the Morningstar to evade the individuals
who had beaten him, and that as of January 4 his eye was swollen shut and he still wasin pain. Seeid. Hetedified that
(continued on next page)



After Murphy and Roberts stopped the Isuzu, Roberts exited his cruiser with gun dravn and
commanded the driver over a public-address system to throw the keys out of the car, put hishandsupin
the air, exit, turn three hundred and sixty degreesand knedl with hisback to Roberts. Thedriver complied.

Murphy handcuffed the driver, escorted him to Kittredge's cruiser and placed him in the back sedt.
Murphy rejoined Roberts, who commanded the I suzu’ s passenger to exit, put hishandsup intheair, rotate
and knedl. The passenger complied, whereupon Murphy handcuffed him and placed him in the back of
Murphy’s and Roberts cruiser.

At about the same time as this was transpiring other officers arrived at the scene, induding
Godbout, who had been apprised of the stop, and Timothy Morin, an LPD K-9 officer who had heard
about the stop on the radio as he was going off shift and decided to stand by to offer assstanceif any were
needed. Morin wasin uniform and had his dog with him in a clearly marked K-9 unit vehicle.

Godbout was accompanied by Dillingham’s girlfriend, who had confirmed in an interview

while at the Morningstar, he ran into Curtis Thurman, whom he knew socialy through Dillingham, and told him if he
needed anything to et him know. He said that on January 4 awoman named Carla, amutual friend of Thurman’sand his,
asked him to give Thurman aride downtown. He helped Thurman load bagsinto hislsuzu Rodeo (not knowing what was
inside them) and departed to take Thurman to a laundromat. He testified that when his Isuzu crossed paths in the
Morningstar parking lot with another vehicle, he glanced inside it and feared the occupants might be the peoplewho had
jumped him on New Year'sEve. Per Allen, when he saw that the vehicle was following him, he made a series of six turns,
taking aroute that he knew had few traffic lights, to avoid being cornered and beaten again. See Dft’s Exh. 3(drawingby
Allen of his route from Morningstar on Lisbon Street to Jamie K’s on Scribner Boulevard). However, he stated that
during this approximately five- or six-mile drive, which he estimated took |ess than fifteen minutes, he followed the speed
limit, used his blinkers and otherwise operated his vehicle lawfully. Thurman also testified at hearing, essentially
corroborating Allen’ s testimony that Allen (i) did not know there was cocaine in one of Thurman’s bags, (ii) was merely
giving him arideto alaundromat, (iii) thought the MDEA agents were the people who had beaten him up, and (iv) drove
“fine,” neither speeding, failing to stop at stop signs nor driving erratically, while being followed. On cross-examingion
of Thurman, counsel for the government established that he had received acall on the morning of January 4 tipping him
off that Dillingham had been arrested and found in possession of crack cocaine. This casts serious doubt on the veracity
of Allen’sand Thurman’ s version of events on departing the Morningstar; however, even were| to credit their testimony
that Allen thought the MDEA agents were the people who had beaten him up, | still would find incredible Allen’sand
Thurman'’s testimony that Allen operated his vehicle lawfully while he was, by his own admission, seeking to evade the
people who were following him.



subsequent to Dillingham's arrest that she had observed Curt sdlling drugs from Dillingham’ s gpartment.
She had agreed to accompany Godbout to the scene of the stop toidentify Curt. Upon arriva a JamieK’s
Godbout observed a black mae in the parking lot whom Dillingham’s girlfriend identified as Curt (and
whom officersidentified a the scene as Curtis Thurman), and saw aman he recognized from prior routine
patrol dedlings as Willard Allen sitting handeuffed in the back of one of the marked LPD cruisers.®

Godbout, together with Kdly, went to the cruiser in which Allen was Stting. Godbout read Allen
his Miranda rights verbatim from a card that he carried withhim. See Gov’t Exh. 1.° Allenwasfidgety —
rocking and moving — and appeared to Godbout to be nervous and anxious; however, he dso seemed to
Godbout and Kelly to understand what Godbout was saying. As Godbout read each right, Allen indicated
by spesking and nodding that he understoodit.** He agreed to spesk with theagents. Godbout and Kelly
observed that Allen answered questions appropriately and did not appear to be confused.™

Kelly asked Allenif therewereany drugsinthelsuzu. Allen said that hedid not have any drugsbut

that if there were any, they would be located in the duffel bags in the rear of the vehicle. Allen further

° Defense counsel established on cross-examination that, to the best of Godbout’s recollection, none of his previous
encounters with Allen had involved drugs, and Godbout had not heard during the three years he had been assigned to
the MDEA that Allen wasinvolved with drugs.

1% per Miranda v. Arizona, 384 U.S. 436 (1966), an accused must be advised prior to custodial interrogation “that he has
the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the
presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if
he so desires.” Miranda, 384 U.S. at 478-79. Theform used by Godbout conveys these rights. See Gov't Exh. 1.

" Allen testified that during the reading of Miranda, and throughout the whole process of the January 4 encounter with
law enforcement, he was scared because of the nature of the felony stop (given that guns and laser lights had been
pointed at him), in pain because of the injuriesto hisface, and edgy because he had not taken prescribed psychotropic
medications that help keep him calm. However, he stated on direct examination that he understood what was going on,
and agreed on cross-examination that, as aresult of numerous prior dealings with law enforcement, he understood what
Miranda rights were, and there was nothing confusing about the way Kelly delivered hisMiranda rights ontheevening
in question.

2 Allen testified that upon being read hisMiranda rights he asked for an attorney, and either Godbout or Kelly told him
no attorney was available because it was Sunday. Kelly denied that Allen requested an attorney or that Kelly toldhim
that one was not available. | find that denial credible.



commented that drugs, if any, would not be in his duffd bag but that of Curtis Thurman. Because there
were severd duffd bagsin the back of the Isuzu, Kely asked Allen if hewould step out of the vehicleand
point out Thurman'sbag. Godbout and Kedly thenwalked Allen over tothecar. Kdly asked Allenwhy he
thought that, if there were any drugs, they would bein that bag. Allen responded that, at the Morningstar,
Thurman had not dlowed him to touchacertain bag. When the three reached the rear of the vehicleAllen,
who was gill handcuffed, pointed with a head shrug to a black duffel bag, saying, “That bag right there.”
Godbout and Kelly waked Allen back to the cruiser and asked for his consent to search thevehicle. Allen
responded, “Y eah, go ahead, I’ ve got nothing to hide.”** Godbout told Morin that Allen had consented to
asearch and requested that Morin search the vehidle with his drug-detection dog.**

Morin got his dog out of his vehicle and commanded himto search for drugs. The dogaerted to
the possible presence of drugsin the duffd bags in the rear of the vehicle. Godbout searched the bag that
Allen had earlier pointed out and found multiple packages of a substance he recognized as cocaine base.
Insdethe bag wasareceipt from the Morningstar bearing Curtis Thurman’ sname. Godbout advised other
agents and officers of thisfind.

Murphy, Roberts and Kittredge transported Allen and Thurman in separate cruiserstotheLenigon

3 Allen described the consent-to-search discussion quite differently, testifying that Godbout and Kelly told him that the
dog had already hit on a couple of spotsin hisvehicle, that they wanted his permission to do asearch and that if he did
not give that permission he could be charged with obstruction of justice, whereupon, feeling intimidated, he replied,
“Whatever.” Hetestified that the statement, “Whatever,” was meant to show defiance and that he never consented to
the vehicle search. Thurman testified that he observed the dog searching the vehicle within approximately five to seven
minutes after the stop took place, which defense counsel argued militated in favor of afinding that the dog search took
place prior to the obtaining of Allen’s consent. However, given the credible testimony of Godbout, Kelly and Morin that
the K-9 search took place after Allen had given consent to search, and Godbout’ s and Kelly’ s credible denials that they
threatened to charge Allen with obstruction of justice or that his response to the request to search was, “Whatever,” |

declineto credit Allen’sversion of this conversation.

“ At hearing, defense counsel stipulated to the qualifications of Morin and hisdog. Morin testified that Godbout told
him that he had obtained consent to search the vehicle, stating, “| make sure of that before | do anything.”



police station. At about 4:45 p.m. Kdly again interviewed Allen in aroom at the sation. Kelly reminded
Allen that his Miranda rights still were gpplicable and that he could stop answering questions at any time.
Allensad that he understood his rights and that hestill wanted to speak to agents. He proceeded to make
satements he now seeks to suppress, among them that when he and Thurman spotted the agents at the
Morningstar, they thought they mght be police, that Thurman ingtructed Allen to lose them, and that
Thurman told him to stop or dow down and dump a duffel bag but then decided against it.™
Il. Discussion

In hismotion, Allen articul atesthree basesfor suppression of statements made and materias seized
as aresult of the stop, search and arrest on January 4, 2004 (i) that he was arrested without probable
cause, (i) that he did not consent to the search of his vehide, and (iii) that he did not make a knowing,
intdligent and voluntary waiver of hisMiranda rights. See Motion at [2]-[4].*° Inamulti-tiered rgjoinder,
the government counters that:

1 Agents had probable cause to stop and arrest Allen See Government’s Objection to
Defendant’ s Motion To Suppress (“Objection”) (Docket No. 83) a 6-7. Therefore, the search of Allen,
his vehicle and containers within the vehicle (induding Thurman's duffd bags) was lawfully performed

incident to avalid arest. Seeid. at 7.

 Allen testified that during thisinterview Kelly told him that it would greatly help him if he were to say that Thurman
asked him to stop or slow down and throw out a bag, whereupon Allen protested, “What am | supposed to do? Lieto
you?” | do not find this testimony credible.

®In his brief, Allen does not expressly state that he challenges the validity of hisMiranda waiver. SeeMationa [4] (“In
order to relinquish aright voluntarily, the choice must be deliberate and freely made absent intimidation, coercion or
deception. When official coercive conduct is apparent, a defendant’ s mental condition may beasignificant factor inthe
voluntariness calculus.”) (citations omitted). However, he relies for these propositions on citation to Colorado v.
Connelly, 479 U.S. 157, 170 (1986), see id., which concerns the validity of awaiver of Mirandarights. See Connelly,4/
U.S. a 169-70.



2. In any event, Allen voluntarily consented to asearch of his vehicle (including containers
therein). Seeid. at 7-9. To the extent his consent to search cannot reasonably be construed to have
encompassed the duffel bag in which cocainewasfound, he has no standing to object to that seerch, having
disavowed ownership in the bag. Seeid. at 9-10.

3. Inany event, agents had probable causeto search the vehicle and any containerstherein for
the presence of contraband. Seeid. at 10-12.

4, In any event, to the extent agents lacked probable cause to pull the vehicle over, they
possessed at the least sufficient reason to effectuate a brief investigatory stop pursuant to Terry v. Ohio,
392 U.S. 1(1968). Seeid. at 12-13."

5. Allen’s pogt-arrest statements are admissible inasmuch as he made a voluntary, knowing
and inteligent waiver of hisMirandarights. Seeid. at 14-16.

| find thet (i) officers had probable causeto arrest Allen for driving to endanger, inviolation of 29-A
M.R.S.A. § 2413, asof thetime hissuzu was stopped, (ii) thelsuzu and its contentswere vaidly searched
incident to alawful arrest or, dternatively, based on probable cause to suspect that the vehicle contained
contraband, and (iii) Allen knowingly, intdligently and voluntarily waved hisMirandarights. | thereforedo
not consider theadditiona bases on which the government seeksto judtify thearrest of Allen and the search
of hisvehicle

A. Arrest and Search

Asaninitid matter, the government poststhat agentsvaidly stopped Allen’ sisuzu and effectuated

" At hearing, counsel for the government elaborated on this point, contending that, even assuming arguendo that
officers lacked probable cause to arrest Allen at the outset of the stop, they had probable cause to arrest Thurman and
(continued on next page)
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his arrest inasmuch as, based on persona observation, they had probable cause to believe that he had
committed a crime, namely driving to endanger in violation of 29-A M.R.SA. § 2413. Seeid.a6-7.
For purposes of thisdiscussion | assumearguendo that Allen was subject to either an officid or ade facto
ares immediatdy upon exiting from hisvehicle.

When adefendant chalengesawarrantlessarrest for lack of probable cause, acourt must scrutinize
the“totdity of the circumstances,” with “the government bear[ing] the burden of establishing thet, at thetime
of the arrest, the facts and circumstances known to the arresting officers were sufficient to warrant a
reasonable person in believing that theindividua had committed or was committingacrime.” United Sates
V. Reyes, 225 F.3d 71, 75 (1t Cir. 2000) (citations omitted). “[T]hough probable cause requires more
than mere suspicion, it does not require the same quantum of proof asis needed to convict.” Logue v.
Dore, 103 F.3d 1040, 1044 (1t Cir. 1997).

Pursuant to Maine law, “[a] person commitsaClass E crimeif, with crimina negligence asdefined
in Title 17-A, that person drives amotor vehicle in any place in amanner that endangers the property of
another or a person, including the operator or passenger in the motor vehicle being driven.” 29-A
M.R.SA. 8§ 2413 (footnote omitted). “Crimind negligence,” in turn, is defined as follows:

A. A person actswith crimind negligence with respect to aresult of hisconduct when
he failsto be aware of arisk that his conduct will cause such aresuilt.

therefore the precautions taken with respect to Allen were reasonable. | need not reach this argument.

18 As defense counsel noted at hearing, speeding (unless excessive) and failing to stop at astop sign are civil infractions,
not crimes. See Satev. Berube, 669 A.2d 170, 171 (Me. 1995) (“ Speeding isacivil offense unlessthe vehicle exceedsthe
speed limit by 30 miles an hour or more.”); 29-A M.R.S.A. § 2074(3) (“A person commits a Class E crime if that person
operates a motor vehicle at a speed that exceeds the maximum rate of speed by 30 miles per hour or more.”); 29-A
M.R.S.A. 8§ 2057(7) & (10) (criminalizing failureto yield that resultsin collision; not criminalizing simplefailureto stop at
stop sign).

11



B. A person acts with criminal negligence with respect to attendant circumstances
when he fals to be aware of arisk that such circumstances exi<t.

C. For purposes of this subsection, thefailuretobe aware of therisk, whenviewedin

light of the nature and purpose of the person' s conduct and the circumstances known to

him, must involve a gross deviation from the standard of conduct that a reasonable and

prudent person would observe in the same Situation.

17-A M.R.SA. 8 35(4); see als0, e.g., Satev. Tempesta, 617 A.2d 566, 567 (Me. 1992) (“Likeavil
negligence, crimind negligenceisdefined intermsof unreasonablerisk created by the actor’ sconduct when
judged objectively. Inorder tofind crimind negligence, however, afact-finder must determine not only that
the defendant lacked ordinary care or that he failed to provide againgt the ordinary occurrences of life, but
a0 that his conduct manifested a higher degree of cardessness, going beyond the avil definition of
negligence.”) (citations and interna quotation marks omitted).

At hearing, defense counsel posited that Allen’sconduct could not reasonably have been believed
to involve the requisite gross deviation from the ordinary standard of care. | am unpersuaded. Asdefense
counsdl suggested at hearing, and inasmuch as gppears from my own research, the Law Court has thrice
had occasion to consder whether conduct amounted to crimindly negligent driving to endanger. See State
v. Haven, 791 A.2d 938, 939-40 (Me. 2002) (evidence sufficient to support defendant’ s conviction for
operating awatercraft to endanger when, while operating alarge power boat with apowerful engineon a
very crowded lakein fair weether, * he unnecessarily accel erated hisboat in such amanner to causethebow
to riseout of thewater and create ablind spot[,]” after which he struck abrightly colored paddle boat that
should have been clearly visible even before he started hisboat); Tempesta, 617 A.2d at 567-68 (evidence

was insufficient to establish that driver who traveled in left- hand lane of dushy two-laneroad, asaresult of

which he splattered windshields of oncoming traffic, was crimindly negligent when hewas driving at speed

12



limit and reasonably believed he could not safely pull into right lane because a car was in his blind spot);
Sate v. Davis, 398 A.2d 1218, 1220 (Me. 1979) (conviction for driving to endanger set aside, and case
remanded for further proceedings, when conviction gppeared to be based soldly on driver’ schoiceto drive
over a bridge that was unsuitable and dangerous for vehicles, and it was not clear that trid justice had
“taken into account . . . why defendant was in the dangerous place and the extent to which, once there,
defendant sought to avoid dlowing the risks of danger to materidize.”).

Onthefactsas | have proposed they be found, agents reasonably could have believed that Allen
was driving to endanger — that is, engaging in conduct more akin to that described in Haven than that at
issuein Tempesta and Davis.

As an initid matter, agents and LPD officers observed the Isuzu traveling erraticaly: sometimes
exceeding the posted speed limit by ten or fifteen miles per hour, sometimes swerving and taking aorupt
turns as both driver and passenger continued to look backward, faling to heed a op sign and, on one
occagon, pulling into a right-hand lane and then aoruptly switching to aleft-hand lane. While thereisno
evidence that anyone was hurt or any property damaged as aresult of these maneuvers, one cannot
serioudy question that Allen was operating the Isuzu in such a manner as to endanger property and/or

persons.™®

¥ While there is no caseon point in Maine, | take comfort that courtsin other jurisdictions have found erratic or evasive
driving sufficient to constitute driving to endanger. See, e.g., Commonwealth v. Poillucci, 705 N.E.2d 626, 630 (Mass.
App. Ct. 1999) (“Viewing the evidence in the light most favorable to the Commonweal th— the defendant was speeding
and weaving in and out of traffic, and he ran through a stop sign and drove on an island’ s curb— there are facts enough
to withstand amotion for arequired finding on the driving to endanger charge.”); Travis v. Commonwealth, 457 SE.2d
420, 423 (Va Ct. App. 1995) (“Because appellant was weaving within his own lane and into the other lane, the
circumstances support afinding that hisdriving ‘of itself . . . endanger[ed] the life, limb, or property of another.’”) (citing
Va Code Ann. § 46.2-357(B)(2)).
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What is more, a reasonable officer in the agents shoes readily could have concluded that the
Isuzu’ sreckless operation was predicated solely on adesireto avoid law-enforcement gpprehension, gven
(i) thetip that ablack mae, Curt, was deding cocaine from Room 12 of the Morningstar, (i) the arrest of
one of his customers, who wasfound in possession of crack cocaine after he had been observed departing
Room 12 and who eventudly stated that the cocaine had comefrom Curt, (iii) the observationthat a black
ma e and awhite mae had exited Room 12 with duffel bagsthat they placed intherear of thelsuzu, (iv) the
exchange of glances in the Morningstar parking lot between agents in the unmarked vehicle and the
occupantsof the lsuzu, and (v) the nearly immediate commencement of erratic driving, with both driver and
passenger looking backward over their shoulders.

Unlikethedefendant in Tempesta, who had remained intheleft-hand lanefor safety reasons, or the
defendant in Davis, whose matives in traversing the dangerous bridge and manner of crossng it were not
taken into consideration, Allen reasonably could have been inferred tohave been cardesdy exposingpeode
and property to danger Imply to evade law enforcement. Such conduct would involve adeviaion fromthe
dandard of careasgredt, if not greater, than that inissuein Tempesta, in which, for no apparent reason, the
defendant cardesdy neglected to take a good look in front of him and gunned his boat forward in a
crowded lake.

Inasmuch aslaw-enforcement officers had probable causeto believe that Allen was committing the
crime of driving to endanger in violation of 29-A M.R.S.A. § 2413, they properly stopped the Isuzu and

effectuated his arrest.

% At hearing, defense counsel argued that it was significant, for purposes of probable-causeandyss, that Cashman made
the decision to effectuate the felony stop shortly after the Isuzu pulled out of the Morningstar, when Boucher and Kelly
(continued on next page)
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This, inturn, isdigpogtive of Allen’s chalenge to the search of hisvehicle and its contents. Asthe
government notes, see Objection at 7, officersmay vaidly search asugpect’ spersonand vehicdeincdent to
alanful arrest, see, e.g., United States v. Fiasconaro, 315 F.3d 28, 37 (1st Cir. 2003) (“Itisasowel
established that the defendant’ s lawful arrest permits the police to search his person and the passenger
compartment of his vehicle”); United States v. Infante-Ruiz, 13 F.3d 498, 502 n.1 (1st Cir. 1994)
(“[W]hen apolice officer makesalawful custodid arrest of the occupant of an automobile, the officer may,
as a contemporaneousincident of that arrest, search the car’ s passenger compartment and any containers
found withinit. The'passenger compartment’ has been interpreted to mean those areas reachable without
exiting the vehicle and without dismantling door panels or other parts of the car.”) (citations and interna
quotation marks omitted).

In any event, as the government dternaively argues, see Objection a 10-12, agents had at least
one other legitimate basis to search the Isuzu and its contents inasmuch as they had probable cause to
believe the vehicle contained contraband. The Supreme Court has defined probable causefor asearch as
“afar probahility that contraband or evidence of a crime will be found in a particular place.” 1llinoisv.
Gates, 462 U.S. 213, 238 (1983). Asthe Firgt Circuit recently observed:

A warrantless search of an automobile will be upheld if officers have probable cause to
believe that the vehicle contains contraband.

had observed only thefirst of the turns Allen took (with respect to which Boucher conceded he had overestimated the
Isuzu’s speed). However, the point at which the agents subjectively decided they had probable causeisimmaterial; what
mattersis whether, from an objective standpoint, they had probable cause to effectuate the arrest as of the time it was
made. See, e.g., United States v. Garner, 338 F.3d 78, 80 (1st Cir. 2003) (*Whether a Fourth Amendment violation has
occurred turns on an objective assessment of the officer’ sactionsin light of the facts and circumstances confronting him
at the time and not on the officer’ s actual state of mind at the time the challenged action was taken.”) (dtationandinternd
punctuation omitted); United States v. Link, 238 F.3d 106, 109 (1t Cir. 2001) (“ Probable causeexistsif, at the timeof the
arrest, the collective knowledge of the officersinvolved was sufficient to warrant a prudent person in believing that the
defendant had committed or was committing an offense.”) (citation and internal quotation marks omitted).
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The government bearsthe burden of proving the lawfulness of the search. Specificdly, the

government must demondrate that law enforcement officershad abdlief, reasonably arising

out of circumstances known to the seizing officer, that the vehicle contained that which by

law is subject to seizure and destruction. Our focusison what the agentsknew at thetime

they searched the car.

United States v. Lopez, No. 03-1767, dip op. a 67 (1« Cir. Aug. 19, 2004) (citations, interna
punctuation and footnote omitted).

Inthis case, Godbout received an anonymoustip that ablack mae named Curt was sdlling cocaine
from Room 12 of theMorningstar. Through survelllance, which led to thearrest and interview of Dillingham
and theinterview of hisgirlfriend, Godbout was ableto corroborate thetip initsentirety. M ogt significartly,
he discovered crack cocaine on the person of Dillingham, who had been observed departing Room 12 and
eventually confessed that Curt was his source. Thisinformation, in turn, was passed on to Boucher and
Kely.

Boucher and Kdly then observed ablack mae andawhite mae exit Room 12 with duffel bagsthat
they placed in the Isuzu, glance a them asthe cars crossed pathsin the Morningstar parking lot, depart the
lot and immediately begin what agents perceived as evasive maneuvers. Under al of thecircumstances, the
agents reasonably could have believed that the black male was Curt and that the driver of the Isuzu was
trying to lose them precisdy because the vehicle contained contraband, namely cocaine or cocaine base.
See, eg., Gates, 462 U.S. & 244-45 (“It is enough, for purposes of ng probable cause, that
corroboration through other sources of information reduced the chances of arecklessor prevaricating tale,

thus providing a substantial basis for crediting the hearsay.”) (citation and interna punctuation omitted).

When Godbout arrived at the scene of the stop within moments after it had been effectuated,
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Dillingham'’s girlfriend postively identified the black mde she saw in the Jamie K’s parking lot as Curt.
Under dl of the crcumstances, Godbout had probable cause, prior to requesting that the K-9 officer
perform a search of the Isuzu, to believe that the vehicle contained cocaine or cocaine base.

Inasmuch as| concludethat Allen’ sarrest and the search of hisvehicle and its contentswerelawful,
his motion to suppress on these bases should be denied.

B. Validity of Miranda Waiver

Allen dso contests the vdidity of his waiver of his Miranda rights. See Moation at [4]. The
government bears the burden of proof by a preponderance of the evidence that a purported Miranda
waver was voluntary, knowing and intdligent. See, e.g., Connelly, 479 U.S. at 168. A waver is
consdered “voluntary” if it was “the product of a free and ddiberate choice rather than intimidation,
coercion and deception’; it is“knowing and intdligent” if “made with full awareness of both the nature of
the right being abandoned and the consequences of the decision to abandon.” United Statesv. Rosario-
Diaz, 202 F.3d 54, 69 (1« Cir. 2000) (citations and internd quotation marks omitted). The question
whether agiven waiver was voluntary, knowing and intelligent isexamined with referenceto “thetotdity of
the circumstances and the facts surrounding the particular case including the background experience and
conduct of the accused.” 1d. (citation and internd quotation marks omitted).

1. Voluntary

Asthe Firg Circuit has noted, while mentad history or Sate is pertinent to a voluntariness inquiry,
“the precedents Hill require some degree of coercion a trickery by government agents to render a
datement involuntary.” United Statesv. Santos, 131 F.3d 16, 19 (1st Cir. 1997); seealso, e.g., Ricev.

Cooper, 148 F.3d 747, 750 (7th Cir. 1998) (* A confession or other admission is not deemed coerced or
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involuntary merely because it would not have been made had the defendant not been mentally defective or
deranged. Thereevant condtitutiona principles are aimed not at protecting people from themsaves but at
curbing abusive practices by public officers”) (citation omitted).

The only evidence of arguably coercive Miranda-waiver tactics adduced a hearing was Allen's
testimony that he asked for an attorney, whereuponeither Kelly or Godbout told him that no attorney was
available becauseit was Sunday. Inthefaceof Kdly'sdenid that any such conversation transpired, | found
Allen' stestimony regarding that point not to be credible and have recommended that the court so find. In
short, there is no credible evidence that coercive tactics were employed to obtain Allen’swaiver of his
Miranda rights.

2. Knowing and Intelligent

Thereis no dispute that Allen was suffering from afacid injury during the stop of Isuzu on January
4, 2004. He dso tedtified that he remained in pain from that injury and that he had not taken prescribed
psychatropic medications that calm him — testimony that was cons stent with officers’ observationsthat he
gppeared fidgety, nervous and was rocking back and forth during the time Miranda warnings were
administered.

Nonethel ess, the fact that asuspect happensto bein aweakened mental State does not necessarily
mean that he or sheisincgpacitated from making aknowing and inteligent waiver. See, e.g., United Sates
v. Cristobal, 293 F.3d 134, 142 (4th Cir. 2002) (“Medica records indicating that a suspect had been
given narcotics, with no supporting evidence asto the effects of those narcotics (ontheindividud or evenin
generd) arenot sufficient to render awaiver of Miranda rights unknowing or unintelligent. Wereweto fird

Cristobd’ s waiver not knowing and intdligent based on these facts and with no evidence of the effects of
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the medication on him, we would essentidly be stating that whenever a defendant can show that he was
given medication, hisMiranda waiver wasper seineffective. Thisisastep weare quite unwilling to take.”)
(footnote omitted); Matney v. Battles, 26 Fed. Appx. 541, 544 (7th Cir. 2001) (given that defendant was
familiar with crimind justice system, appeared in tgped interview to be responsgve and speaking clearly and
seemed unimpaired to officers, lower court did not er in finding he intdligently waived Miranda rights
despite his assertion that combination of low 1Q, intoxication and past organic brain injury prevented him
from understanding those rights).

Kdly and Boucher tedtified that Allen was read each of his rights and indicated by nodding and
gpeaking that he understood them, that his responses to questions were gppropriate and that he did not
gppear confused. Allen himsdlf admitted that, as aresult of prior encounters with police, he was familiar
with Miranda, that therewas nothing confusing about the manner in which Kely advised him of hisrightson
the evening in question, and that he understood what was going on.

| therefore recommend that the court find Allen's waiver of his Miranda rights to have been
voluntary, knowing and intelligent and deny his mation to suppress his atements on thisbasis.

[11. Conclusion
For the foregoing reasons, | recommend that the defendant’s motion to suppress evidence be

DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
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which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovoreviewby
the district court and to appeal the district court’s order.

Dated this 20th day of September, 2004.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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