UNITED STATESDISTRICT COURT

DISTRICT OF MAINE
UNITED STATES OF AMERICA
Criminal No. 04-43-P-S

V.

HANSANA VONGKAYSONE and
PHONTHEP VONGKAYSONE,

Defendants

RECOMMENDED DECISION ON MOTIONS TO SUPPRESS

HansanaV ongkaysone and Phonthep V ongkaysone, each charged in aone- count indictment with
conspiracy to distribute, and possesswith intent to distribute, a substance containing cocaine andfifty grams
or more of a substance containing cocaine base in violation of 21 U.S.C. 88 841(a)(1) and 846, see
Superseding Indictment (Docket No. 66)*, seek to suppressstatements and other evidenceon the basis of
their asserted arrest without probable cause and, in the case of Phonthep,? transgression of his rights
pursuant toMiranda v. Arizona, 384 U.S. 436 (1966), see Mation To Suppress Evidence Gained Froma
Condtitutiondly Infirm Arrest[,] Search and Seizure and Statements Taken Therein (*Hansana Motion”)

(Docket No. 54); Motion To Suppress, etc. (“Phonthep Motion”) (Docket No. 56); see also

! For sentencing purposes, the Indictment charges that (i) Hansana V ongkaysone conspired to distribute and to possess
with intent to distribute at least 1.5 kilograms of cocaine base and at least 3.5 kilograms of cocaine, (ii) Phonthep
V ongkaysone conspired to distribute and possess with intent to distribute at |east 500 grams of cocaine, and (iii) the
relevant conduct in this case asto Hansana V ongkaysone, as defined in United States Sentencing Commission Guidelines
§1B1.3, includes at least 15 kilograms of cocaine and at least 1.5 kilograms of cocaine base. See Indictment.

2To avoid confusion, | shall refer to each of the defendants by his first name.



Memorandum of Law in Support of aMaotion To Suppress Evidence Gained From a Congtitutiondly Infirm
Arred[,] Search and Seizure and Statements Taken Therein (“HansanaMemorandum”) (Docket No. 53).
Evidentiary hearings were held before me on August 25 and September 2, 2004 at which both defendants
appeared with counsd. 1 now recommend that the following findings of fact be adopted and that both
motions to suppress be denied.

I. Proposed Findings of Fact

On January 11, 2004 Paul Buchanan, aUnited States Drug Enforcement Agency (“DEA”) specid
agent, wastold by aconfidentid informant that anindividua known as*“Jmmy” was planning to mekeatrip
from Portland, Maine, to Massachusetts and return that afternoon with aquantity of crack cocaine. Froma
prior investigation, Buchanan knew that Jmmy’ s namewas Huang Nguyen.® On severa occasionsprior to
January 11, through controlled purchases, DEA agents had bought a quantity of crack cocaine from
Nguyen.

Buchanan cdled the Maine State Police (“M SP”) and issued alookout for the white vehicle that he
had seen Nguyen driving during previous controlled purchases. The M SP stopped the vehicle, searched it,
finding two ounces of a white-powder substance that appeared to be (and later was confirmed to be)
cocaine base, and arrested its occupants, Nguyen and an Asian female, Dong Lee.* Upon being apprised
that the vehicle had been stopped, Buchanan travel ed to the M SP South Portland barracks, where Nguyen
and Leewere being held. Nguyen agreed to cooperate, telling Buchanan that he was arunner for Leeand

that, for the past three or four months, he had been making three to four trips weekly to Lowdl,

% In the absence of any testimony or other evidence as to the spelling of this name, | have spelled it phonetically.
* In the absence of any testimony or other evidence as to the spelling of thisname, | have spelled it phonetically.



M assachusetts, to purchase two ounces of crack cocaine from someone he knew only as“Boy” or “Little
Boy.”

Thefollowing day, a agents request, Nguyen placed arecorded phonecall to Little Boy in Lowell
during which he made arrangements to purchase two ounces of cocaine base from hm at a designated
parking lotin Lowell. Buchanan accompanied Nguyen to the designated place. Shortly theresfter, avehide
fitting the description Nguyen had given (aslver Honda Prelude) entered the parking lot and pulled up next
to Nguyen'svehicle. DEA agentsdetained and searched its occupant, whom Nguyen positively identified
as Little Boy. They seized two ounces of asubstance that appeared to be crack cocainefromLittleBoy's
jacket pocket. Little Boy, who was identified as Eddy Phantha, agreed to cooperate with the agents.
Buchanan had not previoudy heard of Phanthai and had no dedlings with him prior to his arrest.

On January 16 severd DEA agents, including Buchanan, Steven Thibodeau, aScarborough, Maine
police officer assigned to the DEA as a federdly deputized task-force agent, and Shella Wetherbee, a
Cumberland, Maine police officer dso assgned to the DEA as a federdly deputized task-force agent,
conducted an interview with Phanthal pursuant to aproffer agreement. Phanthai told agentsthat his source
of supply was an individual whom he knew only as “Na’ and that he would meet Na once a week to
purchase ten to fifteen ounces and sometimes as much asahdf-kilo (seventeen ounces) of cocaine powder.

He stated that he would pay approximately $800 an ounce for the cocaine powder, which he would then
cook into crack cocaine for sdeto his customersin Mane. He sad that initidly he had purchased crack
cocaine from Na then, in avigt to Phantha’ s gpartment, Nahad taught him how to cook the powder into
crack cocaine. In Buchanan'sview, Phanthai’ s description of what he had been doing was cong stent with

what Buchanan had learned from Nguyen.



Phanthal described Na as alight-skinned Asan mae about thirty years old, clean-cut, fairly well-
dressed, with short hair, about 5 feet 7 or 5 feet 8inchestal and weighing gpproximately 160 pounds. He
described Na s dress as clean casud, noting that he usually wore a collared shirt, dacks and nicer shoes.
Phantha said that he aso had often seen Na wearing a nice jacket.

He said that he knew Nawas from Rhode Idand and that Na typicdly drove atannish-colored
Nissan with Rhode Idand license plates. He told agents that he usualy would call Naon a Sunday and
meet him the bllowing day somewhere in Lowel, typicdly ether ingde, or in the parking lot of, a
Vietnamese or Cambodian restaurant. Nawould pick the meeting place and usudly did not inform him of it
until afew minutes prior totheded. He said that Nawas always on time— sometimesafew minutesearly —
and that Na generdly arrived before he did. Typicdly Nawould be ingde the restaurant. In that case,
Phanthal would go to Na's vehicle, put the money in the glove box and remove the drugs, which usudly
were somewherein thefront where he could find them easily. On other occasionsNawould beinhiscarin
the parking lot, Phanthai would enter Na s car and they would conduct the transaction there.

Phanthal told agents that Na's practice was to package the drugs in 100-gram bags so that, for
example, if Phanthal ordered 300 grams, hewould find three separate clear baggies. Thesebaggies, inturn,
would beindde a plagtic, supermarket-type shopping bag. Phanthal reported that Nausudly camedone
but occasondly was accompanied by his cousin, and that at least once he had sent hiscousinin hisplace.
Phanthal described Na's cousin as an Asan male, 5 feet 7 inches tdl, with alittle thinner build than Na,
ghort hair and a dress style amilar to Na's. Phanthal said he had sometimes spoken Laotian to Na and
Na's cousn, but generdly on the phone he spoke English. Phanthal made no mention that either Na or

Na's cousin carried weapons.



Following thisinterview, Buchanan arranged for Phanthal to place a recorded phonecall to Nato
order that week’s cocaine. Buchanan initiated a process to trace the phone number Phantha caled;
however, asof thetime of the defendants' arrest the number had not been verified, and the officershad only
Phantha’ s word that he wasin fact phoning Na.

From Sunday, January 18 through Friday, January 23, in Buchanan's presence, Phantha made a
series of recorded phone cdlsto a person he identified as Na. The cdls were placed from aroom at the
Old Coalony Correctiond Center in Bridgewater, Massachusetts, where Phanthal was incarcerated.
Buchanan observed that the person whom Phanthai called appeared to know Phanthai, and seemed to have
spoken to him before.

On two occasions, a planned meeting fell through. At gpproximately 4:40 p.m. on January 23,
Buchanan recorded afina phone call to theindividud Phanthal said was Na, setting up amesting for 6:45
that evening at the Thanh Thanh Restaurant (“Thanh Thanh”) on Chemsford Street in Lowel. Phanthal
ordered a” hdf,” which helater explained to Buchanan meant ahdf-kilo of cocaine. No arrangementswere
made that Phantha would have any further contact with Naprior to the meeting, and in fact no contact was
had. Phanthai did not ask, nor did the person he identified as Na specify, whether Nawould betraveling
aone, with his cousin or with anyone dse. Buchanan credibly testified that in making drug-transaction
arrangements, such aquestion typicaly would not be asked and that one quickly learnsnot to ask too many
questions to avoid scaring people off.

Buchanan relayed the information he had obtained to other DEA agents. At gpproximately 6 or
6:15 p.m. he departed thejall and began driving toward the Thanh Thanh Restaurant in Lowell. Hewasin

constant contact with agents on the scene as he drove.



Sometime between 5 and 5:30 p.m. DEA agents who were to be involved in the anticipated
operation convened a the Lowel office of the Cross-Border Initigtive (“CBI”), a DEA task force
composed of federa, stateand local law-enforcement officers.® Asper standard DEA policy, agentswere
given copiesof awritten operationd plan, and Wetherbee briefed them concerning theimminent operation,
including Phantha’ s descriptions of the suspects physica characterigtics.

Thibodeau, who was among those present for the briefing, recadled that it lasted approximately
fifteen minutes and that agents weretold that at least one Asan male, if not two, was expected to arrive at
the Thanh Thanhin avehicle with Rhode Idand plates, which should or could be atannish colored Nissan+
typevehicle, that the suspect was expected to arrive at about 6:45 p.m. and was generdly ontime, and that
he was expecting to meet with Phanthal to deliver cocaine. Thibodeau also remembered having been
informed that the suspect aways brought the product — the cocaine— with himin ashopping bag. Theplan
wasto conduct surveillance, be on thelookout for any suspiciousactivity in the parking lot, observe whether
avehicle and people matching the descriptions arrived, and arrest them as gppropriate.

At gpproximately 6:20 p.m., agentstraveling in a least three separate vehicles departed the CBI
office and drove the short distance to the Thanh Thanh on Chelmsford Street to establish surveillance.®
Chelmsford Street isabusy commercid area, with restaurants and other businesses lining both sides of the
sreet and agreat ded of vehicular traffic. The Thanh Thanh has two entrancesinto its parking lot, arear

entrance from Powell Street and a front entrance off of Chelmsford Street. See Gov't Exh. 3. Agents

® Wetherbee testified that agents were at the CBI office in Lowell an hour to an hour and a half before they deployed
because they were waiting for a phone call from Buchanan, who was with Phanthai.

® Agents who testified diverged as to whether surveillance was established at 6:20 p.m. or 6:30 p.m. However, the
difference is minor and immaterial.



Wetherbee and John Bosse’ took up aposition on aside street off of Powell Street, with aview of therear
entrance to the Thanh Thanh and an obscured view of its parking lot (mostly of headlights and shadows);
agents Gregory Boucher, Barry Kelly® and two othersstationed themsdvesin the parking lot of abusiness
across Chelmsford Street, with aclear view of the front entrance to the Thanh Thanh and itsparking lot; ad
agents Thibodeau, Greg Coletti and Bill Hanlin (DEA task force supervisor)® pulled into the parking lot of a
Store 24 adjacent to the Thanh Thanh, dongside a guardrail separating the Store 24 parking lot from the
Thanh Thanh parking lot, with a clear view of the Thanh Thanh parking lot. Seeid. Throughout the
operation, agentswerein constant radio contact with one another, relaying observationsfrom their different
vantage points. It was January and dark outsde; however, Thibodeau recalled that the Thanh Thanh
parking-lot areawas lit. Phanthal was not at any point on the sceneto assst in identifying the suspects or
their vehicle.

At 6:44 p.m. Thibodeau observed adark-colored Acurawith Rhode Idandlicense plates occupied
by twoindividugs, pull into the Chelmsford Street entrance to the Thanh Thanh.® The Acuraparked inthe
|eft rear portion of the Thanh Thanh lot, withthe driver’ ssdefacing Thibodeaw. Shortly thereafter (by one
report, at 6:55 p.m.) ared Honda pulled into the Powell Street entrance to the Thanh Thanh and backed
into aparking spot near the Thibodeau vehicle. Thibodeau observed amale get out of the passenger Sde of

the Honda and walk over to the passenger side of the Acura. He saw the Honda passenger lean into the

"1n the absence of any testimony or other evidence asto the spelling of this name, | have spelled it phonetically.

® In the absence of any testimony or other evidence as to the spelling of this name, | have spelled it phonetically.

°In the absence of any testimony or other evidence as to the spelling of Coletti’ sand Hanlin’ snames, | have spelled them
phonetically.

' Thibodeau testified that he could not recall having, himself, identified the two individuals as two Asian males but that
someone el se had positively identified them as such. Boucher testified that, from his vantage across Chelmsford Street,
he observed agray Acurawith Rhode Island plates pulling into the Thanh Thanh parking lot at about 6:45 p.m., that he
saw two peopleinside but could not get agood look at them and that he heard someone el se over the radio identifying
(continued on next page)



rolled-down window of the Acura, appearing to engage in conversation; however, he saw nothing being
exchanged and could not overhear any conversation. Boucher, who also observed these events, testified
that the interaction between the Honda and Acura occupants lasted thirty seconds to one minute. The
Honda passenger returned to the Honda, which promptly departed viathe rear, or Powell Street, exit.

There was radio communication among agents tha a transaction suspicious of drug deding had
occurred. Wetherbee and Bosse observed the Honda pulling out of the parking lot, strained to read its
plate number and each caled out part of the plate number over the radio. They did not write the plate
number down and later learned that none of the other agents had, either. No one suggested or ordered that
the Honda be followed or stopped, and it went onitsway. Wetherbee testified that shedid not recdl the
registration number of the Honda; however, she was certain that it had Massachusetts plates.

After the Honda left, Thibodeau saw the Acura back into the parking space that the Honda had
occupied, with the front of the vehicle facing the restaurant. The Acura a that point was about ten feet
away from the Thibodeau vehicle. Thibodeau did not recdl observing any furtive or suspicious movements
within the Acurg; in fact, he did not recdl looking through its rear window.

At that time, there were no other carsin the parking lot in which people were sitting and waiting.
During the entire period of surveillance, no other cars with Rhode Idand plates had been observed within,
or coming or going from, the Thanh Thanh parking lot. After aminute or two, the Acuramoved acrossthe
parking lot and parked facing the restaurant. Thibodeau observed its driver get out, go to the window of
the restaurant, peer in, cupping his hands, and then return to the car.** From acrossthe street Boucher also

observed the driver, who appeared to Boucher to be an Asan male, get out, peer into the window, glance

them as “potentially two Asian males.”



about the parking lot and then get back into the Acura. Wetherbee recalled that following thisdeve opment,
therewasagreat ded of radio traffic among theagents asthey discussed the detail s of what they had seen,
including thetiming of the vehides the Rhode Idand plates and the description of the suspects, andthat she
was confident they had the right people. Hanlin and Coletti gave the command to movein. The agents
drove their vehicles in toward the Acura, boxing it in, with the Thibodeau vehicle behind it, the Boucher
vehicle near the driver’s Side and the Wetherbee vehicle near the passenger’s sde. Seeid. Oneof the
agents ordered the occupants out of the vehicle, and they complied.

Wetherbee approached the passenger side and placed her hands on the passenger as he exited,
leading him to the hood of her vehicle. She observed that he had short hair, wasabout her height (5 feet 7
inchestal), waswearing anice jacket, possbly leather, abuttonup dress shirt and nice, clean jeans. Itwas
her opinion that, but for the fact thet he was wearing jeans rather than dress dacks, he fit the description
Phanthai had given. Sheasked him hisname, which hesadwasHansana. Shereasoned that “Na,” thelast
two letters of the name“Hansana,” could be his nickname and asked him if hewent by thename“Na.” He
did not answer, and when she asked if he had any nicknames, he said he did not know. Sheretrieved his
wallet from his back pocket, in which he had identification indicating that he was Hansana V ongkaysone.
Bossereached into Hansana s pocket and pulled out what appeared to be agreat dedl of money. Because
it was very cold out, and Hansana was complaining he was cold, the agents did not then count the money.
Hansanawas not handcuffed immediatdy but, rather, after afew minutes had elapsed. Wetherbee agreed

that it wasfair to say that when she escorted him from the car, he was not free to leave.

" Thibodeau testified that he recalled observing that the driver was an Asian male of average size, but he did not recall
how the driver was dressed.



At the same time as Wetherbee gpproached the passenger side of the Acura, Boucher and Coletti
approached the driver’sside. Boucher, with his gun drawn but pointed downward, ordered the driver to
put hishandsup. Thedriver immediately complied, and Boucher holstered hisfirearm. He then ordered the
driver to step out as he opened the driver’ sdoor. The driver exited, and Boucher and Coletti handcuffed
him. AsBoucher was gpproaching the vehicle he performed a* visua sweep” to check for other occupants
and saw none. Hedid not actudly search the vehicle and did not notice any bag init. Oncethedriver was
handcuffed, and before hewas even identified, Boucher left him with Coletti and returned to the CBI office,
congdering his job to have been done.

After Hansana was secured, Wetherbee asked that the driver be turned to face her so that she
couldlook a him. This wasdone, and she observed another Asian male who wasthinner than Hansana but
had a hairstyle and dress similar to Hansana's, consistent with Phanthai’ s description. '

As hisfdlow agents were confronting the occupants of the Acura, Thibodeau approached it from
behind with gun drawn to “cover,” or protect, them. He*“cleared” the vehicle, first looking through the rear
window and then insde the passenger-side door, which by then was open, to check for other persons. He
saw no other occupants but did observe abrown plastic shopping bag on the floor of the front passenger
sedt. He reached in, picked it up and looked in it, whereupon he observed that it contained a white
powdery substance that appeared to be cocaine.* He promptly notified the other agents of hisdiscovery
and gavethe bag to Hanlin. No onetold Thibodeau the suspectswere under arrest before helooked inside

the bag, nor had the suspects consented to a search.

12 Wetherbee testified that she recalled that Phonthep was wearing a collared, button-up shirt, but she did not recall
whether he was wearing ajacket over it.

3 Thibodeau did not recall how the cocaine itself was packaged, other than that it was not loose in the shopping bag and
wasin at least one clear plastic bag.
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Wetherbee recdled that, as she was deadling with Hansana at the hood of her car, she could see
Thibodeau checking out the suspects vehicle, calling out that he was checking the back seat and that no
one was there and then yelling out that he thought he had found the bag of cocaine.

Buchanan arrived a the Thanh Thanh at approximatdy 7 p.m., which he estimated waswithinfive
minutes of the time the defendants had been detained. Per prior arrangement with the CBI, uniformed
Lowell palice officerstrangported the defendantsto the Lowel | Police Department (“LPD”). Buchananad
other agents followed. At the LPD, Buchanan and Wetherbee separately interviewed each of the
defendants. At the outset of each interview, Buchanan read each defendant his Miranda rights verbatim
from acard known as“DEA Form 13-A.” Each defendant indicated by nodding and saying “yes,” thet he
understood those rights. Each agreed to waive those rights and talk to the agents.

Buchanan spoke English to both Hansana and Phonthep.  Although Wetherbee observed that
Phonthep was very quiet, she said that he spoke in undersandable English. Wetherbee described
Buchanan as having spoken clearly and dowly while advisng the defendants of their Miranda rights, and
taking the time to make sure he was understood. Both Phonthep and Hansana appeared to understand
Buchanan, neither requested atrandator, each answered his questions appropriately, and each appeared to
understand his Miranda rights. Buchanan did not ask the LPD if it had a Miranda form pre-printedin
Laotian that he could use.

Il. Discussion
A. Arrest and Search

Both Hansana and Phonthep assert that the agents who gpproached them with guns drawn and

placed them under arrest on the evening of January 23, 2004 lacked probable cause to (i) arrest them, (ii)

search their persons and vehicle, or (i) seize items therefrom.  See Hansana Memorandum at 6-9;
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Phonthep Motion at 3-5. They seek suppression of the “fruit of the poisonoustreg’ — namely, tangible
evidence and statements obtained as a result of the assartedly illegd arrest, search and seizure. See
HansanaMemorandum at 5-6, 9; Phonthep Motion at 1, 5; see also, e.g., Wong Sun v. United Sates,
371 U.S. 471, 487-88 (1963); United Sates v. Fiasconaro, 315 F.3d 28, 34 (1st Cir. 2002)

(“Generdly, if an arrest is not based on probable cause, then statements and evidence obtained asaresult
of the arest are inadmissible”).*

When a defendant challenges a warrantless arret, a court must scrutinize the “totdity of the
circumgances,” with “the government bear[ing] the burden of establishing that, at thetime of the arrest, the
facts and circumstances known to the arresting officers were sufficient to warrant a reasonable person in
believing that theindividuad had committed or wascommittingacrime.” United Statesv. Reyes, 225 F.3d
71, 75 (1« Cir. 2000) (citationsomitted). “[ T]hough probabl e cause requiresmore than mere suspicion, it
does not require the same quantum of proof as is needed to convict.” Loguev. Dore, 103 F.3d 1040,
1044 (1t Cir. 1997).

The government contends that, at thetime agentsclosed in onthe Acura, they had probable cause
to stop and search the vehicle. See Government’ s Objection to Defendants Motion[s] To Suppress, etc.
(“Objection”) (Docket No. 59) at 5-9. The government posits that agents developed probable cause to
arrest the occupants upon discovering thesuspected cocaine or, dternatively, possessed probable causeto
arrest them from theinitiation of thestop. Seeid. a 9-11. Fndly, the government argues that eveninthe
absence of probable cause, agents properly effectuated a so-called “Terry stop” for purposes of further

investigation, whereupon they developed probable cause to arrest the defendants. Seeid. at 11-13. |

! Hansana specifically seeks to suppress cash seized from his right front pocket, cocaine seized from the vehicle and
(continued on next page)
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agreethat, from the outset of the stop, agents had probable cause to arrest the occupants of the Acuraand

search the vehicle. Thus, | do not reach the government’ s dternative Terry-stop argument.

1. Probable Cause To Arrest

At ord argument following the dlose of evidence, defense counsd distinguished theingant casefram
Fiasconaro—acaseinwhichtheFirgt Circuit found that probable cause to effectuate the warrantlessarrest
of asuspected cocaine dedler “overflowed.” Fiasconaro, 315 F.3d at 35. In Fiasconaro, DEA agents
effectuated a warrantless arrest of Fiasconaro and a co-defendant, Murray Spaulding, in a restaurant
parking lot after, in a monitored and recorded conversation, aconfidentia informant (“Cl”) arranged to
accompany Spaulding on atrip to purchase cocaine from his source in Massachusetts. Seeid. at 32-34.
AstheFirg Circuit noted, the probabl e- cause determinationin Fiasconar o “was supported by threepillars
of evidence[,]” id. at 35:

1. The statement of the CI, a rdiadle informant, that the purpose of Spaulding's trip to
M assachusetts was to purchase cocaine. The First Circuit observed, “The rdiability of an informant is
critica to our determination of whether that informant’ s satements can support a police officer’ sfinding of
probable cause” 1d. In Fiasconaro, one of the agents had described the Cl asthe bestinformant he had
ever worked with. Seeid. The CI’sinformation had resulted in federa indictments of five or Six persons,
al of whom had pleaded guilty, and “[e]ven more important,” the agent had been able to corroborate
specific information provided by the ClI through recorded and monitored observations of controlled drug

purchases from Spaulding. Seeid.

astatement taken from him. See Hansana Memorandum at 9.
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2. Incriminating statements made by Spaulding to the Cl during the car ride from Maine to
Massachusetts, transmitted in red-time (viaa hidden wire) to officersinvolved in theinvestigation. Seeid.
at 33, 36.

3. Observations by police in the parking lot of the Massachusetts restaurant where the
transaction was expected to take place. Seeid. at 36. Asthe First Circuit described this“pillar”:

Once Spaulding and the informant arrived in the parking lot, Spaulding exited the car and

used his cdlular phone. Spaulding then reentered the car and Prough [one of the agents)

heard him say over the tranamitter, “the guy ison hisway.” Shortly theregfter, a green

Honda pulled into the parking lot. Spaulding was seen leaving the informant’s car and

going to the Honda. He was in the Honda not longer than forty seconds. While in the

Honda, Spaulding was observed leaning between the front seets of the Honda, speaking

briefly to the occupantsand then quickly returning to theinformant’ scar. Although none of

the observing officers saw money or drugs change hands, it was the opinion of the officers

that based on their experience, there had been apurchase of drugsby Spaulding and what

transpired was typical of adrug transaction.
Id. at 36-37.

At ora argument, defense counsd emphasized that (i) in this case there was no past history with
Phanthai on the basisof which hisreliability could have been assessed, (i) agentshad only Phantha’ sword
— no independent verification — concerning the identity of the person to whom the callswere being placed,
(iii) Phanthal was not present at the scene of the stop to identify Na, hiscousin or thevehicle, (iv) therewere
no corroborating phone calls between Phantha and Na during the period of time Na purportedly wasen
route to the meeting, (v) some of the events that unfolded on January 23, 2004 contradicted, rather than
corroborated, Phantha’ s predictions — for example, the meeting time and location were arranged at |least
two hoursin advance, rather than ten minutesin advance as Phanthal had said typically was Na s practice,

and the vehiclethat agents ultimately stopped was agray Acurarather than atannish Nissan, (vi) no onegot

agood look at Hansana V ongkaysone, who remained seated inside the vehicle on adark, cold January
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night, before agents moved in, (vii) no one knew who the occupants of the Acura were before agents
moved in, (viii) no one bothered to check out the red Honda that the agents now maintain engaged in a
suspicious transaction with the Acura, and (ix) no one observed the occupants of the Acura conducting
counter-survelllance, making furtive gestures or hendling anything.

Defense counsd further posited that:

1 Although DEA agents were expecting only Na, the Acura contained two passengers.

2. The actions of the occupants of the Acura were inconsstent with what Phanthal had
described as Na's modus operandi of ether (i) waiting ingde the restaurant and remaining there while
Phanthai took the drugsfrom Na svehicle and left the money there, or (ii) Sttingin hiscar inthe parking lot,
whereupon Phanthal would enter Na's vehicle and the men would conduct the transaction there. In this
case, defense counsel observed, the driver got out, cupped his hands and peered ingde the restaurant
window as if looking for someone; yet Phanthai had never said that he himsalf went into the restaurant.

Indefense counsd’ sview, dl that the agents had to go on was the Thanh Thanh, thetiming (thet the
car appeared at the predicted time) and the Rhode Idand license plates, dl of whichwereinsufficient toadd
up to probable cause either to arrest the Acura's occuparts or search the Acura for the presence of
contraband. See HansanaMemorandum at 8 (* The only information available to the agents[wasthat Na
was Adan and arrived in an automobile at about the same time as the expected source of supply in acar
that had a Rhode Idand license plate. There was no connection between the defendant and the alleged
supplier “Na who the C.W. had spoken to on the phone or the driver. No further corroboration took
place at the scene of the arrest. No one stated*Na wasinthecar, or if hewasinthe car washethedriver
or the passenger.”); see also Phonthep Mation at 5 (* Therewere three unremarkabl e observations made by

law enforcement officiasin thismatter, namdy: (1) the observation that the vehicle driven by theDefendant
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had Rhode Idand license plates,; (2) the‘ exchange between the passenger riding in Defendant’ svehicleand
athird party; and (3) the peering into the restaurant window by the Defendant[.]”).

Without question, agents in the instant case had lessto go on than those in Fiasconaro. Yet, in
Fiasconaro, agents had “ample” probable cause. Seeid. at 37. Here, at themoment the order wasgiven
to move in on the Acura, agents likewise possessed probable cause to believe that its then-unknown
occupants had committed or were about to commit acrime (namely, cocainetrafficking). Although, inthis
case, agents had no past dedings with Phanthai, and the events of January 23, 2004 did not jibe in some
respects with Phanthai’ s descriptions, these deficiencies are not in my view fatad under the totdity of the
circumstances. See, e.g., United States v. Meade, 110 F.3d 190, 198 n.11 (1st Cir. 1997) (“ probable
causeisacommon sense, nontechnica conception that dealswith thefactua and practical considerationsof
everyday life on which reasonable and prudent men, not legd technicians, act”) (citation and internd
punctuation omitted).

Firg, as counsd for the government posited at ord argument, Phanthal made statements against
interest, in the sense that he implicated himsdf (aswell as Naand Na s cousin) in crimind conduct. This
bore on, and tended to bolster, his credibility and the likely reliability of his Satements. See, e.g., United
Sates v. Johnson, 289 F.3d 1034, 1040 (7th Cir. 2002) (noting that the “rdiability of [an] informant
inheresin his satements againg interest”; observing, “In this case, the CI admitted prior drug distribution
and use. The CI's affidavit stated that he had * purchased, packaged, and sold cocaine,’ and that the Cl
was ‘familiar with the color, texture and smell of cocainefrom previousexperience” Thisinformation added
to the court’s finding of rdiability.”) (citation and internal quotation marks omitted); United States v.

Principe, 499 F.2d 1135, 1137 (1st Cir. 1974) (“The informant was both named and wasrevealed asa
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participant inthe crime. Theinformant’ sknowledge was obtained from recent personal observetion. That
[the informant] was making a declaration againgt interest lends it further credence.”).

What is more, the statements of an informant need not be borne out in all respects for an officer
reasonably to conclude they are, on thewhole, reliable. See, e.g., United Sates v. Winchenbach, 197
F.3d 548, 556 (1st Cir. 1999) (“[T]he risk that [an] informant is lying or in error need not be whally
eiminated. Rather, what is needed is that the probability of a lying or inaccurate informer has been
aufficiently reduced by corroborative facts and observations.”) (citation and internal quotation marks
omitted); United States v. Diallo, 29 F.3d 23, 26 (1st Cir. 1994) (“According to defendants, the
information [provided by an informant] was unreliable because the informant stated that there would be
three men in ared Toyotawhen in actudity there werefour menintwo cars. Theincons stenciesbetween
theinformant’ sinformation and the redity of the Stuation were not of such importance that theinformation
could be concluded to beincorrect. Theinformant was correct asto the identities of three of thefour men
aong with the night the activity would take place and one of thevehiclesused. A tipster need not ddliver an
ironclad case to the authorities on the proverbid slver platter. It suffices if a prudent law enforcement
officer would reasonably conclude that the likelihood existed that crimind activities were afoot, and that a
particular suspect was probably engaged in them.”) (citation and internd punctuation omitted).

In this case, while agents had not yet traced the phone number Phanthai had dided, they could hear
him placing saverd cdlsto aperson who seemed to recognize him and ultimately agreed to sdll hima“haf,”
or hdf-kilo of cocaine, at the Thanh Thanh at 6:45 on the evening of January 23, 2004. Phanthai had said
Natypicaly drove atannish-colored Nissan with Rhode Idand plates, wasdwayson time (if not early) and
sometimes was accompanied by hiscousin. These critica details were largely corroborated when agents

observed agray Acurawith Rhode Idand plates pull into the parking ot of the Thanh Thanh at precisdly
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6:44 p.m., occupied by what appeared to be two Asan maes. No other cars with Rhode Idand plates
then occupied the lot, nor were any observed to arrive in the gpproximately fifteen minutes before agents
closedin.

What ismore, defense counsel’ s argument notwithstanding, the conduct of the Acura s occupants
was not inconsstent with Phantha’s description of Na's modus operandi. Phanthal had said Na
sometimes met him in the parking lot and transacted businesswith him insgde Na svehicle. The occupants
of the Acura seemingly were waiting for someone in the parking lot. As of the time the driver got out to
peer in the window, Phanthal was gpproximately ten minutes late for his gppointment. Under those
circumstances, it seems entirdly reasonable that the driver would get out and peer insde the restaurant.
While Phantha had never said he went inside the restaurant, there was no evidencethat he ever previoudy
had been late to his meetings with Na

Under dl of these circumstances, agents reasonably could have believed that — despite
discrepanciesthat included the color and make of Na s car and the timing of the scheduling of the meeting
(two hours ahead of time versus ten minutes) — they had corroborated the guts of Phantha’ sinformation,
and thetwo men occupying the Acuralikely wereNaand hiscousin. See, e.g., lllinoisv. Gates, 462 U.S.
213, 244-45 (1983) (“It isenough, for purposes of assessing probable cause, that corroboration through
other sources of information reduced the chances of a reckless or prevaricating tae, thus providing a
subgtantial basis for crediting the hearsay.”) (citation and interna punctuation omitted).

To cinch matters, agentscollectively made observationsin the approximatdly fifteen minutesinwhich
they had the Acuraunder surveillance of conduct cong stent with drug dedling, including the movement of the
Acuraaround the parking lot, the brief interaction (lasting no more than aminute) between the passengersof

the Acura and Honda, following which the Honda promptly departed, and the subsequent indiciathat the
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occupants of the Acura were continuing to wait for someone. After the Honda left, the agentsfilled their
radio arwaves with discussion that they had observed conduct indicative of adrug transaction. That they
did not see drugs, observe furtive movements, seeitems or money change hands, stop the Honda or even
successtully record itslicense plate did not forecl ose areasonable conclusion, under the circumstances, that
the conduct they had observed on that dark, very cold January night morethan likely wasdrug trafficking as
opposed to, say, amerefriendly exchange of greetings or the asking of directions. See, e.g., Fiasconaro,
315 F.3d at 36 (when Spaulding seen using cdll phone and overheard Sating, “theguy ison hisway,” after
which green Hondapulled into parking lot, Spaulding entered the Honda and was observed | eaning between
itsfront seats and conversing for gpproximately forty seconds, after which he departed the Honda, officers
reasonably could infer that drug transaction had transpired; “Although none of the observing officers saw
money or drugs change hands, it was the opinion of the officers that based on their experience, there had
been a purchase of drugs by Spaulding and what had transpired was typical of adrug transaction.”).

For these reasons, agentscollectively possessed probable causeto arrest the Acura s occupantsas
of thetimethey blocked the vehicle. That being so, Thibodeaur’' s protective sweep of the Acura, seizure of
the plastic bag and inspection of its contents constituted a valid search incident to the occupants arrest.
See, e.g., United Sates v. Infante-Ruiz, 13 F.3d 498, 502 n.1 (1st Cir.1994) (“[W]hen a policeofficer
makes alawful custodid arrest of the occupant of an automobile, the officer may, as a contemporaneous
incident of that arrest, search the car’ s passenger compartment and any containers found within it. The
‘ passenger compartment’ has been interpreted to mean those areas reachable without exiting the vehicleand

without dismantling door pands or other parts of the car.”) (citations and interna quotation marks
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omitted).™ So, too, was the search of Hansana s person inwhich Bosse seized the currency that Hansana
now seeksto suppress. See, e.qg., Meade, 110F.3d at 199 (“If anarrest islawful, thearresting officersare
entitled to search theindividua apprehended pursuant to that arrest.”) (citation and interna quotation marks
omitted).
2. Probable Cause To Search Vehicle

The government dternatively argues that agents had probable cause to search the Acura for
contraband and developed probable cause to arrest its occupants upon Thibodeau's retrieva of the
cocaine, if not earlier. See Objectiona 5-9. Again, | agree.

The Supreme Court has defined probable cause for asearch as“afair probability that contrabband
or evidence of acrime will be found in aparticular place” Gates, 462 U.S. at 238. Asthe Firg Circuit
recently observed:

A warrantless search of an automobile will be upheld if officers have probable cause to
believe that the vehicle contains contraband.

The government bearsthe burden of proving the lawfulness of the search. Specificdly, the
government must demondrate that law enforcement officershad abelief, reasonably arising
out of circumstances known to the seizing officer, that the vehicle contained that which by
law issubject to seizure and destruction. Our focusis on what the agentsknew & thetime
they searched the car.

United States v. Lopez, No. 03-1767, dip op. at 67 (1st Cir. Aug. 19, 2004) (citations, internd

punctuation and footnote omitted).

> That Thibodeau did not actually know whether the Acura s occupants were under arrest when he made his protective
sweep isimmateria. See, e.g., Maryland v. Macon, 472 U.S. 463, 470 (1985) (“Whether a Fourth Amendment violation has
occurred turns on an objective assessment of the officer’ s actionsin light of the factsand circumstances confronting him

at the time, and not on the officer’s actual state of mind at the time the challenged action was taken.”) (citations and
internal quotation marks omitted).
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At the time of Thibodeau's search he had (i) persondly corroborated many critical details of
Phanthai’ s statements (statements that had incriminated not only Na and Na's cousin but aso Phanthai
himsdf) and/or, viaradio, heard them contemporaneoudly corroborated by other members of the CBI team
and (ii) persondly observed conduct consstent with drug deding. Under those circumstances, his
protective sweep and ingpection of the shopping bag he found lying on the floor in front of the passenger
seet were lawful. See, e.g., Fiasconaro, 315 F.3d at 37 (“We dso agree with the district court that there
was an independent basis for upholding the search of the defendant’ svehicle. 1n acasethat goes back to
prohibition days [Carroll v. United States, 267 U.S. 132, 153 (1925)], the Supreme Court held that a
warrantless search of an automobile based upon probable cause to believe that the vehicle contained
evidence of acrimedid not contravene the Fourth Amendment’ swarrant requirement. . .. Wehavehedto
the same effect. Thefacts described above demonstrate that Officer Prough had probable causeto believe
that the defendant’s vehicle contained evidence of a drug transaction. Therefore, the search of the
defendant’ s vehicle and saizure of his currency and cdll phone were lawful, and the evidence admissble.”)
(citations omitted).

Once Thibodeau found the shopping bag in the front of the car, opened it and found within it a
baggie or baggies containing awhite powder believed to be cocaine— cong sent with Phantha’ sdescription
of how Na packaged his drugs— agents possessed probabl e causeto arrest the Acura s occupants, to the
extent they did not aready have probable causeto do so. They thenvdidly could search the personsof the
occupants incident to arrest. See, e.g., Meade, 110 F.3d at 199.

B. Miranda Waiver
Inasmuch as| concludethat the agents had probable cause to arrest the defendants and search their

vehicle and that they properly searched their persons incident to arrest, the defendants “fruit of the
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poisonoustreg” argument falls. Onefind issueremains, however. Phonthep chalengesthe admisshbility of
hisstatementson an dternative basis: that asaresult of alanguage barrier, hiswalver of Miranda rightswas
not voluntary, knowing and inteligent. See Phonthep Motion at 5. He contendsthat it is apparent from
gpesking with him that he does not understand much English, yet no attempt was made to read Miranda
rightsin his native tongue or take any further precautions to ensure that he understood what rights he was
waving. Seeid.; see also, e.g., United Sates v. Alarcon, 95 Fed. Appx. 954, 956 (10th Cir. 2004)
(“Warnings given in alanguage which the defendant cannot comprehend do not convey the substance of the
suspect’ srights.”); United Statesv. Garibay, 143 F.3d 534, 537 (9th Cir. 1998) (“In determining whether
adefendant knowingly and intdligently waived hisMiranda rights, we consder, asonefactor, any language
difficulties encountered by the defendant during custodid interrogation.”).

The government bears the burden of proof by a preponderance of the evidence that a purported
Miranda waiver was voluntary, knowing and intdligent. See, e.g., Coloradov. Connelly, 479 U.S. 157,
168 (1986). A waiver isconsdered “voluntary” if it was*the product of afree and ddliberate choicerather
than intimidation, coercion and deception’; it is“knowing and intdligent” if “made with full awareness of
both the nature of the right being abandoned and the consequences of the decision to abandon.” United
Satesv. Rosario-Diaz, 202 F.3d 54, 69 (1st Cir. 2000) (citationsand interna quotation marks omitted).
The question whether agiven waiver was voluntary, knowing and intdlligent is examined with referenceto
“the totdity of the circumstances and the facts surrounding the particular case including the background
experience and conduct of the accused.” 1d. (citation and interna quotation marks omitted).

Asthe Firg Circuit has noted, while mentd history or Sate is pertinent to a voluntariness inquiry,
“the precedents ill require some degree of coercion or trickery by government agents to render a

gatement involuntary{.]” United Statesv. Santos, 131 F.3d 16, 19 (1st Cir. 1997); seealso, e.g., Ricev.
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Cooper, 148 F.3d 747, 750 (7th Cir. 1998) (* A confession or other admission is not deemed coerced or
involuntary merely because it would not have been made had the defendant not been mentally defective or
deranged. Therelevant condtitutiona principles are aimed not at protecting people from themsaves but at
curbing abusive practices by public officers”) (citation omitted).

The only evidence adduced a hearing regarding the Miranda waivers of either Phonthep or
Hansanawas that both men appeared to comprehend English and to understand their Miranda rights which
Buchanan read to each defendant dowly and clearly in English verbatim from a pre-printed DEA form,
pausing to inquire after each right whether each defendant had understood it and recaiving an affirmative
response. While Wetherbee described Phonthep as being very quiet, there was no evidence that he (1) does
in fact suffer from Englidh language difficulties; (i) gave any indication that he needed a trandator, or
(i) otherwise sgnded that he was having difficulty understanding his rights on the night in question. Nor
was there any evidence whatsoever that coercive tactics were employed to effectuate the waivers of either
defendant.

Courts in Smilar circumstances have hdd the Miranda waiver of a non-native- English spesker
vdid. See, e.g., Campaneriav. Reid, 891 F.2d 1014, 1020 (2d Cir. 1989) (finding that “[€]ven though
hisproficiency in the English language may have been limited, it did not prevent [the defendant] from making
aknowing and intdligent waiver of his condtitutiond rights’ where the evidence showed that dthough the
defendant spokein broken English and occasiondly lgpsed into Spanish, he indicated on each occasion that
he was advised of hisrights that he understood them); United Satesv. De Yian, No. 94.cr. 719 (DLC),
1995 WL 422019, at *3 (S.D.N.Y. July 18, 1995) (finding thet defendant had sufficient understanding of

English to permit him to make a knowing waiver of his rights in view of evidence that he was able to
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converse with people who spoke only English, that one was able to tell when he was having difficulty
understanding a spesker, and that he gave no such indication during interview).
Accordingly, Phonthep’s motion to suppress his statements on this basis should be denied.
[1l. Concluson
For the foregoing reasons, | recommend that the defendants motions to suppress evidence be

DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovo reviewby
thedistrict court and to appeal the district court’s order.

Dated this Sth day of September, 2004.

/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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