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REPORT AND RECOMMENDED DECISION?

This Socid Security Disahility (“SSD”) and Supplementa Security Income (“SSI”) gpped raisesthe
question whether substantia evidence supports the commissioner’ s determination that the plantiff, who
dlegesinability to work asaresult of chronic obstructive pulmonary disease (“COPD”), seizure disorder,
depression and anxiety, and memory problems, is cgpable of making an adjustment to work existing in
ggnificant numbers in the nationa economy. | recommend that the decison of the commissoner be

afirmed.

! This action is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on August 20, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiringthepartiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,
416.920, Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1t Cir. 1982), the
adminigrative law judge found, in relevant part, that the medica evidence established that the plaintiff had
COPD, epilepsy and an affective mood disorder, imparments that were severe but did not meet or equd
any of those liged in Appendix 1 to Subpart P, 20 C.F.R. § 404 (the“Ligtings’), Finding 3, Record at 17;
that his statements concerning his imparments and their impact on his ability to work were not entirely
credible, Finding 4, id.; that he lacked the resdud functiond capacity (“RFC”) to lift and carry more than
twenty pounds or more than ten pounds on aregular basis, was ableto stand and walk for up to forty-five
minutes a atime for atotal of four hoursin an eight-hour workday, Finding 5,id.; that his capacity for the
full range of light work was diminished by his inability to ssoop more than occasondly, be exposed to
temperature extremes, dust, fumes and chemicals or work at unprotected heights or around dangerous
machinery, Finding 7, id. a 18; that he was able to understand and carry out smple ingtructions, with
occasiona detailed, non-complex ingructions acceptable occasiondly, id.; that although hewas unableto
perform the full range of light work, he was capable of making an adjustment to work existing in significant
numbersin the national economy, Finding 11, id.; and that he therefore had not been under adisability at
any timethrough the date of decision (February 21, 2003), Finding 12,id.? The Appeals Council declined
to review the decison, id. a 6-7, making it the find determination of the commissoner, 20 C.F.R.
88 404.981, 416.1481; Dupuis V. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir.

1989).

% Inasmuch as the plaintiff had acquired sufficient quarters of coverageto remain insured for purposes of SSD through the
date of decision, see Finding 1, Record at 17, there was no need to undertake a separate SSD analysis.



The standard of review of the commissoner’s decision is whether the determination made is
supported by substantia evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissoner’s
findingsregarding the plaintiff’ sresdual work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs,, 807 F.2d 292, 294 (1st Cir. 1986).

In addition, the plaintiff’ s statement of errorsimplicates another step in the decisional path: Step 3.
At Step 3, aclamant bearsthe burden of proving that hisor her impairment or combination of imparments
meets or equalstheLigtings. 20 C.F.R. 88 404.1520(d), 416.920(d); Dudley v. Secretary of Health &
Human Servs,, 816 F.2d 792, 793 (1st Cir. 1987). To meet alisted imparment, the claimant’s medica
findings (i.e., symptoms, sgns and laboratory findings) must match those described in the Listing for that
impairment. 20 C.F.R. 88 404.1525(d), 404.1528, 416.925(d), 416.928. To equd a Listing, the
clamant’ smedica findingsmust be“ &t least equa in severity and durationto thelisted findings” 20 C.E.R.
88404.1526(a), 416.926(a). Determinations of equivalence must be based on medica evidence only and
must be supported by medically acceptable clinica and laboratory diagnostic techniques. 20 C.F.R. 88

404.1526(b), 416.926(b).



In his statement of errors, the plantiff enumerated six points of error, assailing the decison of the
adminigrativelaw judgeas. (i) contrary to the testimony of thevocationd expert upon whom he purportedly
relied, (ii) contrary to the medica evidence in omitting findings of memory lapses, saizures and cough
syncope, (iii) relying on too few jobsat Step 5 to condtitute Sgnificant numbersin the nationa economy, (iv)
contrary to themedica evidencein finding an RFC for light work, (v) flawed initscredibility finding and (vi)
affording inadeguate consideration of the possihility that the plaintiff’ scondition met or equaled Listing 3.02.

See generally Plantiff’s Itemized Statement of Specific Errors (* Statement of Errors’) (Docket No. 16).
At ord argument, counsd for the plaintiff withdrew the fourth point of error, conceding its weakness, but
continued to press the remaining five. For the reasons that follow, | find no reversible error.

|. Discussion
A. Decision Contrary to Testimony of VE

Theplantiff first complainsthet the adminigtrativelaw judgeignored the* uncontroverted” testimony
of the vocationd expert, in response to a hypothetical question posed by his counsd, that a person with
unpredictable seizures, memory lapses and cough syncope would be unable to perform the sole job
proferred in response to the adminidirative law judge s hypothetica question, that of survelllance-system
monitor. Seeid. at 2; Record a 74 (query to vocationd expert whether an individua with “sgnificant
memory lgpses and unpredictable seizure activity” and “possibly aso episodeswhere he could actudly pass
out from coughing” could perform survelllance- system-monitor job).

Nonethdless, the vocationd testimony as awholewas not “ uncontroverted” ; the vocational expert
had opined that a person with the RFC ultimately found by the adminigirative law judge could perform the
job of surveillance-system monitor. Compare Record at 71-73 with id. at 16. To the extent that the

adminigtrative law judge supportably determined RFC (which, as discussed below, | find that he did), he



permissibly credited the vocationd-expert testimony dlicited in responseto his own hypothetical question.
See, eg., Arocho v. Secretary of Health & Human Servs, 670 F.2d 374, 375 (1st Cir. 1982)
(responses of vocationa expert are relevant only to extent offered in response to hypotheticas that
correspond to medical evidence of record; “To guarantee that correspondence, the Adminigtrative Law
Judge must both darify the outputs (deciding wheat testimony will be credited and resolving ambiguities), and
accurately tranamit the darified output to the expert in the form of assumptions.”).2 Thus, he committed no
error in declining to accept vocationa-expert testimony dicited in response to ahypothetical question that
was contrary to the facts as he supportably found them.
B. RFC Contrary to Medical Evidence

The plaintiff next asserts that the adminigrative law judge ignored or misconstrued the medical
evidence concerning his damed memory lapses, seizures and cough syncope (including tresting- physician
evidence), erroneoudy omitting al three conditions in positing his hypothetical question to the vocationa
expert. See Statement of Errorsat 3-5. Theadminigrative law judge sdecison, which (i) summarizes, but
contains no reasoned analyss of, the evidence regarding the claimed seizures and cough syncope, see
Record at 13-17, and (i) minimizesthe clamed memory losslargely onthebasisof his own observations at

hearing, seeid. at 15-16 (“The clamant claims he suffersfrom memory loss, but could recall, when asked,

% In this connection, the plaintiff further complains that the administrative law judge did not justify the fundamental

premise that he could work an eight-hour day, noting that a Disability Determination Services (“DDS") non-examining
psychologist, Dr. Peter Allen, described him as“mentally capable of routine work for two-hour blocks of time, withinhis
physical limits.” See Statement of Errors at 2; Record at 331. Itisnot clear whether Dr. Allen meant by thisto suggest
that the plaintiff was incapable of working an eight-hour day; however, even assuming arguendo that he did, the
evidence on the point was conflicting, with another DDS non-examining psychologist, David R. Houston, Ph.D., noting
no such limitation. See Record at 259-72. Thus, the administrative law judge committed no error in declining to embrace
the limitation noted by Dr. Allen. See, e.g., Rodriguez, 647 F.2d at 222 (“The Secretary may (and, under hisregulations,

must) take medical evidence. But the resolution of conflicts in the evidence and the determination of the ultimate

guestion of disability isfor him, not for the doctors or for the courts.”).



events such as his children’s parent-teacher conferences or chord activities”), leaves agreat ded to be
desired.

Nonetheless, counsdl for the commissioner contended at oral argument, and | am persuaded, that
the Record contains substantia evidencein support of the adminigrative law judge sfindings (expressand
implicit) discounting the claimed impact of these three conditions. Hence, thereisnoreversibleerror. See,
e.g., Bryantexrel. Bryant v. Apfel, 141 F.3d 1249, 1252 (8th Cir. 1998) (“We have often held that [a]n
arguable deficiency in opinion-writing technique isnot asufficient reason for setting aside an adminigrative
finding where. . . the deficiency probably ha[s] no practica effect on the outcome of the case.”) (citations
and internal quotation marks omitted).

| discuss each of the three claimed conditions in turn

1 Sazures. At ora argument, counsd for the plaintiff posted that the record as awhole,
including a written dtatement provided by the plantiff’s mother-in-law, corroborated his dam of
unpredictable seizures. However, the plantiff’ smother-in-law’ s statement was provided on December 12,
2001. See Record at 155. Both the plaintiff and his wife acknowledged a hearing (held on January 2,
2003) that he had been placed on new medication that more effectively controlled hissaizures, seeid. &52,
68 — an acknowledgement corroborated by the medica evidence of record, seee.g., id. at 312 (physcd
RFC assessment dated April 23, 2002 by DDS non-examining physician Iver C. Nidson, M.D., dating:
“dmt [clamant] says sz [seizures] are not under control with Rx [treatment], however, med records state
they are controlled”) (emphasisin origina), 334-35 (neurologic reevauation records covering the period
from January through May 2002 — the most recent such records in evidence — noting that plaintiff had
suffered asmal seizurein January and three seizuresin May after he had forgotten to take his medication),

341 (June 17, 2002 note of Lewis Golden, M.D., stating that plaintiff “claimsthat heisnot having frequent



seizuresnow”).* Inasmuch asthe Record supportsafinding that the plaintiff’ s saizureswerewe |- controlled
with his new medication, the adminigrative law judge committed no reversible error in omitting to factor
seizure episodes into the plaintiff’ s RFC or describe them to the vocationd expert.

2. Cough Syncope. The plaintiff varioudy testified that he had “passed out many timesfrom

coughing” and that his coughing could cause him to get very dizzy, come close to passng out and a“few
times . . . actualy pass out.” Compare id. a 45 with id. a 48. Nonetheless, as counsd for the
commissoner pointed out at ord argument, this dlam finds little support in the medical evidence. The
plantiff’s counsd identified one medical record referencing the cough-syncope claim, see Statement of
Errorsat 5; however, that document mentions only occasiond syncope and, in any event, takestheform of
arecordation of the plaintiff’ s subjective report rather than an observation or diagnosis, see Record at 196
(letter dated January 11, 2001 from Jonathan B. Zuckerman, M.D., to Susan Shaw, D.O., stating: “In
addition, [plaintiff] has had a recurrent cough which on some occasions leads to posttussve emes's or
syncope.”). Theadminidrativelaw judge accordingly committed no reversible error in neglecting to factor
cough syncopeinto either the plaintiff’ s RFC or the hypothetica question he propounded to the vocationd
expert.

3. Memory Lapses. At hearing, the plaintiff testified that he suffered from memory lgpses—far

example, that he did not remember holidays, places he had been or eventswith hischildren. Seeid. at 51.
Theadminidrative law judge conducted hisown test of the plaintiff’ smemory, pressng him asto whether he
remembered his children’ s parent-teacher conferences and extracurricular events. Seeid. at 52-61. He

then relied on his own hearing observations to discredit the claimed memory lapses, omitting any analyss of

* The plaintiff’s wife also testified at hearing that he had suffered perhaps five or six seizures over the prior several
(continued on next page)



adetailed neuropsychologica assessment performed by Christine Barth Ramsay, Ph.D., on December 5,
2001. Seeid. at 15-16, 224-35. Arguably, assessment of whether the plantiff actudly suffered from
memory lapses was beyond the ken of the adminigtrative law judge, asalayperson. See, e.g., Gordilsv.
Secretary of Health & Human Servs,, 921 F.2d 327, 329 (1<t Cir. 1990) (although an adminisirativelaw
judge is not precluded from “rendering common-sense judgments about functional capacity based on
medica findings,” he “is not qudified to assess resdud functional capacity based on a bare medical
record”).

Nonetheless, | am again persuaded that any error was harmless. Although Dr. Ramsay found that
the plaintiff manifested “[d]ifficulties retrieving newly-learned information . . . with both verba and visud
information.. . . more respongive to cueing in the visud domain,” and had “test results [that] appear to be
consistent with mild focd deficitsin skillstypicdly locdized to theleft tempord areaof thebrain[,]” Record
at 234, she placed his generd intdllectud functioning and his working memory in the “ superior” to “high
average” range, seeid. at 230. Inaddition, two DDS non-examining psychologists, both of whom had the
benefit of Dr. Ramsay’ sreport, omitted any mention of memory-lgpsedifficulties. Dr. Houston assesssdthe
plantiff as suffering from an organic menta disorder and an anxiety-related disorder that he judged non-
severe, making no specific comment on memory lgpses. Seeid. at 259-72 (Psychiatric Review Technique
Form (“PRTF’) completed on January 11, 2002 by Dr. Houston). And Dr. Allen assessed the plaintiff as
auffering from an affective disorder and an anxiety-related disorder that he consdered severe, seeid. at

315-28 (PRTF completed on May 7, 2002 by Dr. Allen), 329-32 (Mentd Residua Functiona Capacity

months and “[i]t’ s still unpredictable],]” Record at 67-68; however, thereis no medical evidence of record corroborating
her testimony covering that time period.



Assessment completed on May 7, 2002 by Dr. Allen), but offered no comment about memory |gpses other
than to note Dr. Ramsay’ s finding: “working memory in superior range],]” id. at 327.°
Any error committed in the course of the adminigtrative law judge' scons deration and discussion of

the plaintiff’ s dlamed memory lapses accordingly was harmless.

C. Numbers of Jobs Statewide I nsufficient

The plantiff next podits that the existence of 376 jobs statewide is insufficient to condtitute a
ggnificant number of jobs, for purposes of Step 5, ether onitsface or inthisingtance, given that the plaintiff
was subject to driving limitations asaresult of unpredictable seizures. See Statement of Errorsat 5-6. The
vocationda expert testified that therewere 372 surveillance-monitor jobsin Maneand 50,955 in the nationa
economy. See Record at 72-73. Raw numbersin this ballpark have been found “sgnificant.” See, e.g.,
Jenkinsv. Bowen, 861 F.2d 1083, 1087 (8th Cir.1988) (500 jobsin region asignificant number); Allenv.
Bowen, 816 F.2d 600, 602 (11th Cir.1987) (174 pogtions in area in which plaintiff lived a significant
number); Mercer v. Halter, No. Civ.A.4:00-CV-1257-BE, 2001 WL 257842, a *6 (N.D. Tex. Mar. 7,
2001) (given plaintiff’s specidized sKills, 500 jobsin Texas and 5,000 in nationa economy a significant
number); Nix v. Sullivan, 744 F.Supp. 855, 863 (N.D. Ind. 1990), aff'd, 936 F.2d 575 (7th Cir. 1991)
(675 jobsin region a sgnificant number).

In assessing the significance of the number of jobsavailableto aclamarnt, it isindeed appropriateto
factor in commuting difficultieswhen the dlamant’ s condition makesit impossible, or extremey difficult, for

him to commute. See Lopez Diazv. Secretary of Health, Educ. & Welfare, 585 F.2d 1137, 1140 (1st

® While Dr. Golden observed that “[t]he more striking symptomatology has been changes in [the plaintiff’s] memory,”
(continued on next page)



Cir.1978) (“When. . . thecdamant assertsthat hislocomotive disabilitiesrender itimpossible, or extremely
difficult, for him to physically move his body from home to work, the claim, it seemsto us, is of adifferent
nature. His‘commuting problems’ areno longer extringcto hisdisabilities; they areadirect consegquence of
them.”). However, in this case, the plaintiff acknowledged at hearing that no regtriction has been placed
upon hisdriver’ slicense and that he does till drive occasiondly. See Record at 40-43. At ord argumernt,
counsd for the plaintiff argued thet, at theleast, hisfear of driving should betakeninto account. However, a
amplefear of driving — as opposed, perhaps, to adiagnosed phobia— clearly isnot thetype of commuting
barrier contemplated by the First Circuit in Lopez Diaz.
D. Credibility Deter mination Flawed

The plaintiff next contends that the adminigtrative law judge s credibility finding is unsupported by
subgtantial evidence. See Statement of Errorsat 7-9. | find no reversble error. The adminigtrative law
judge, observed, in relevant part:

The clamant testified that he stopped work, not due to medicd reasons, but because he

supposedly owed back child support and the State was @ing to garnish his entire

paycheck. The clamant’s driver’s license has no regtrictions on it as one would expect

with asaizure disorder. The dlamant tedtified that he does very little driving. The daimant

clams he suffers from memory loss, but could recall, when asked, events such as his

children’ sparent-teacher conferencesor chord activities. Overdl, the clamant’ sresponses

while tegtifying were evasive and vague a times and |ft the impression that the claimant

may have been less than entirely candid.
Record at 15-16. Theplaintiff takes particular issue with the findingsregarding his caimed memory lgpses

and hisreasonsfor soppingwork. See Statement of Errorsat 8-9. However, histestimony, particularly in

the context of the discussion of hismemory of school and other events, fairly can be characterized asvague

Record at 173, he noted: “He says that he has very little trouble remembering things day to day and that hisdaily routine
isnot difficult for him to accomplish. However, he does have isolated periods of decreased memoryl[,]” id. at 173-74.

10



or evasive, see, e.g., id. at 53-55 (colloquy between plaintiff and adminigrative law judge regarding his
memory of hisattendance a his children’ s parent-teacher conferences), and the adminidrative law judge’ s
finding that he stopped work not as aresult of medical reasons but for fear that the State would garnish his
paycheck is, on thewhole, accurate, seeid. at 24-27.° | therefore discern no basisonwhich to disturb the
adminidrative law judge s credibility finding. See Frustaglia v. Secretary of Health & Human Servs.,
829F.2d 192, 195 (1t Cir. 1987) (“The credibility determination by the ALJ, who observed the claimart,
evaluated his demeanor, and considered how that testimony fit in with therest of the evidence, isentitled to
deference, especially when supported by specific findings.”).
E. Step 3 Finding Erroneous

In his Statement of Errors, the plaintiff contended that the adminigtrative law judge erred infailing
to find that his impairments met or equaled Listing 3.02. See Statement of Errors a 9-10. Atord
argument, his counsel conceded that his COPD did not meet Listing 3.02givenhisFEV; of 1.7, seeid. at
9; Record at 343, and hisheight of between fivefedt, nine-and-hdf and fivefest, teninchestal, see Record
at 34. Compare Ligting 3.02(A) (person who is Sixty-eight to Sxty-nineinchestal must have an FEV,
equal to or less than 1.45, while a person who is seventy to seventy-one inches tal must have an FEV,

equa to or less than 1.55, to meet relevant portion of Liging (pertaining to COPD)).

® Asthe plaintiff points out, see Statement of Errors at 8-9, he testified that a child-support battle with the State caused
him to stop working as ataxi driver in approximately 1998 (initially because the State took away hisdriver’'slicense and
later because he feared wage garnishment) but that he did not return to work once the matter was resolved in hisfavor
because by May 2000 (his claimed date of onset) he had become too sick to do so, see Record at 24-27, 30-33. tll, the
administrative law judge reasonably found that the plaintiff’s non-disability related reasonsfor stopping work rasedared
flag asto whether he subsequently was unable to resume work as aresult of disability. See, e.g., Record a 27 (comment
by administrative law judge that “I’m alittle worried about aguy who will just stop working altogether even though they
canwork.”).

11



Nonetheless, hiscounse contended at ora argument that insufficient attention was devoted to the
possihility that his impairments may have equaled the Lidting, a propostion for which she cited Socid
Security Ruling 96-6p (* SSR 96-6p”). SSR 96-6p provides, in relevant part:

[A]n adminigtrative law judge and the Appeds Council must obtain an updated medica

opinion from a medical expert [regarding the issue of equivaence to a Liding] in the
following circumstances:

*k*

? When additiond medicd evidence is received that in the opinion of the
adminigrative law judge or the Appeds Council may change the State
agency medical or psychologica consultant’ sfinding thet theimpairment(s)
isnot equivaent in severity to any imparment inthe Ligting of Imparments
SSR 96-9p, reprinted in West’ s Social Security Reporting Service Rulings 1983-1991 (Supp. 2004), at
131-32. The plaintiff’s counsel pointed out that subsequent to completion of RFC assessments by two
DDS medicd experts (Dr. Nielson and Robert Hayes, D.O.), the plaintiff was re-tested by Dr. Golden,
who reported aworsening of his condition. See Record at 251-58 (RFC assessment by Dr. Hayes dated
January 10, 2002), 307-14 (RFC assessment by Dr. Nielson dated April 23, 2002), 343 (progressnote by
Dr. Golden dated July 2, 2002).
| am unpersuaded. In his duly 2, 2002 progress note, Dr. Golden wrote, in relevant part:
[The plaintiff] came back mostly to review his cigarette smoking and repest pulmonary
functions. Unfortunately, he has continued to lose pulmonary function. HisFEV; andvitd
capacity both dropped somewhat in the last year compatible with the accelerated rate of
cigarettesmoking. HisFEV; is1.7 whichis45% of predicted. | have spoken to him about
this and that the prognosis for him having independent living without daily and habitud
symptoms within 5 yearsis very smdl. He understands this and finds this frightening.
He fedslike heis very committed to stopping smoking & this point.
Id. a 343. At ord argument, the plaintiff’s counsel made much of the fact that histest scorein July 2002

was only forty-five percent of that predicted and that hisprognosistor living symptom:-freewas noted at thet

12



timeto be smdl. Nonetheless, earlier testing that was availableto the DDS physciansreveded smilar low
performancerdative to the predicted level. See, e.g., id. at 165 (progress note dated June 19, 2001 by Dr.
Golden reporting that plaintiff’ s ventilatory capacity wasonly forty-six percent of predicted),” 314 (notation
by Dr. Niedlson of DDS of same). And while the plaintiff’s prognogis for living without daily and habitua
symptomswithin five years of the July 2002 visit was noted to be very smadl, the plaintiff was not reported
at that timeto beliving with daily symptoms. Thus, | find no error in the adminigrativelaw judge sfalureto
obtain updated medical- expert opinion on the issue of Listing equivaence.
I1. Conclusion

For the foregoing reasons, | recommend that the decision of the commissioner beAFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovoreviewby
the district court and to appeal the district court’sorder.

Dated this 26th day of Augugt, 2004.

/s David M. Cohen
David M. Cohen
United States Magigtrate Judge

Plaintiff

" The Record indicates that “ventilatory capacity” refersto the FEV,. See Record at 166 (showing that plaintiff's FEV, of
1.82 recorded on June 19, 2001 was forty-six percent of predicted).
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