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REPORT AND RECOMMENDED DECISION?

ThisSocid Security Disahility (“SSD”) and Supplementa Security Income (*SSI”) gpped rasesthe
following issues whether the adminigtrative law judge misinterpreted the medica evidence, whether the
adminidrative law judge was required to consult a medical expert & the hearing held on the plaintiff's
gpplication for benefits, whether the adminisrative law judge was required to contact the plaintiff’ streeting
physcian for darification of his opinion and whether the adminidrative law judge' s assessment of the
credibility of the plaintiff’ s testimony was sufficient under Socia Security Ruling 96-7p. | recommend that

the decison of the commissioner be vacated and the case remanded for further proceedings.

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on August 20, 2004, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. §8 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5. 6 (1st Cir. 1982), the
adminigrative law judge found, in rdevant part, that the plaintiff had an impairment or combination of
imparments that was severe but did not meet or equd the criteria of any of the impairments listed in
Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the “Listings’), Findings 34, Record at 23; that his
dlegations regarding his limitations were not totaly credible, Finding 5, id.; that he had the resdua
functional capacity to lift and/or carry 10 pounds frequently and 20 pounds occasionaly, to stand and/or
walk atotal of 6 hoursin an 8-hour work day and to Sit for about 6 hoursin an 8-hour work day, with
unlimited ability to push and/or pull; Finding 7,id.; that he had no ability to climb ladders, ropes or scaffolds,
with occasond ahility to perform other postura functions and a need to avoid concentrated exposure to
hazards or commercia driving secondary to fatigue from untrested deep gpnes, id.; that hewas unableto
perform any of his past rlevant work, Finding 8, id.; that, given his age (younger individua between the
agesof 18 and 44), educetion (high school or equivaent), lack of transferable skillsand resdud functiona
capacity to perform asignificant range of light and sedentary work, use of Rule 202.21 of Appendix 2 to
subpart P, 20 C.F.R. Part 404 (the “Grid”) as a framework resulted in the conclusion that there was a
significant number of jobsin the nationa economy that he could perform, Findings 9-13, id. at 23-24; and
that the plaintiff therefore was not under adisability, asthat termisdefined in the Socid Security Act, a any
time through the date of the decison, Finding 14, id. a 24. The Appeas Council declined to review the
decison, id. at 57, making it the find determination of the commissioner, 20 C.F.R. §8§ 404.981,
416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is

supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of



Health & Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination made must
be supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge reached Step 5 of the sequentia review process, a which stage the
burden of proof shifts to the commissioner to show that a clamant can perform work other than his past
relevant work. 20 C.F.R. §8 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff contends that the adminigirative law judge improperly rgected the conclusion of Alan
Glann, M.D., that he met the Listing for degp apnea. Plaintiff’ sltemized Statement of Errors(Docket No.
13) (“Itemized Statement”) at 4-6. If an gpplicant for Socia Security benefitsmeetsalListing, heisentitled
to benefits. 20 C.F.R. 88 404.1520(d), 416.920(d). Accordingly, Dr. Glann’s opinion thet the plaintiff
mests a Listing is an opinion on an issue that is reserved to the commissoner and thus is not trested as a
medical opinion under applicable regulations. 20 C.F.R. 88 404.1527(e), 416.927(e). While the
commissioner must consgder guch opinions, Socia Security Ruling 96-5p (“SSR 96-5p”), reprinted in
West’s Social Security Reporting Service Rulings (Supp. 2004), at 123, thereisno regulaory reguirement
that the commissioner state any reason for rgecting such an opinion. Theadminigrativelaw judgedid point
out that Dr. Glann’ sopinion that the plaintiff met the Listing for deep gpneais unsupported by any evidence

inthemedicd recordsthat the plaintiff’ s gpnearesulted in chronic pulmonary hypertension or disturbancein



cognitive functioning, Record at 37, at least one of which isrequired by theterms of the Liding. Ligting
3.00(H). The plaintiff suggests thet the fact that Dr. Glann “believed [he] was impaired sufficiently to be
unable to drive” Itemized Statement at 6 and n.17, indicates the required disturbance in cognitive
functioning, but the Listings are quite specific in thisregard. That eement isto be evauated under section
12.02 of the Ligtings, Ligtings 3.00(H), 3.10, and an inability to drive does not begn to meet the
requirements of subsections A and B or subsection C of Listing 12.02.

The plaintiff argues that the adminidrative law judge' s consderation of Dr. Glann's opinion is
nonethelessfatally flawed, apparently because his* choiceto emphasize” Dr. Glenn’ scharacterizetion of the
plantiff’sdegp goneaas“mild’” somehow condtitutes an impermissible lay evauation of raw medical data
Itemized Statement a 5. At ora argument, counsd for the plaintiff identified this*raw medicd data’ asa
letter from Dr. Glann dated May 14, 2002 reporting on the plaintiff’ smedica condition, Record at 302-03;
areport from Dr. Glann dated October 21, 2001 including Dr. Glann's interpretation of the results of
overnight polysomnography, id. at 312-13; a letter dated February 13, 2001 from Dr. Glann reporting on
his care of the plaintiff, id. at 315; and an “initia evauation” of the plaintiff by Dr. Glann, dated September
17, 2001, id. at 317-18. With the exception of portions of the October 21, 2001 report, none of this
materid is properly characterized as “raw medicd data” | find no indication in the record that the
adminigrative law judge interpreted the results of the polysomnography testsin amanner inconsistent with
Dr. Glann's interpretation as <t forth in that document. Indeed, that is the very document in which Dr.
Glann concludesthat the data showsthe existence of a“[s]leep-disordered bregthing abnormédity consstent
with mild obstructive deep gpnealhypopnea syndrome.” Id. at 313.

The plantiff dso findsit sgnificant that the adminidrative law judge did not mention the scores on

the Epworth Slegpiness Scale assigned to him on four occasions by Dr. Glann. Itemized Statement at 5.



However, there is no regulatory or other lega requirement that the adminigirative law judge refer to any
particular entries in the medicd record in reviewing a clamant’'s medical evidence. Nor does an
adminigrative law judge's review of dl of the medical evidence, a task that is the essence of the
adminigrativelaw judge sjobinthe Socia Security setting, necessarily requirethat heinterpret raw medica
data as a lay person. Here, the adminidrative law judge neither ignored medica evidence — indeed, he
specifically addressed Dr. Glann's opinion with respect to the Listing — nor substituted hisown viewsfor
uncontroverted medical opinion on an issue not reserved to the commissioner. Nguyen v. Chater, 172
F.3d 31, 35 (1st Cir. 1999). InPerezv. Secretary of Health & Human Servs, 958 F.2d 445 (1< Cir.
1991), one of the two remaining cases cited by the plaintiff in support of hisposition on this point, the First
Circuit observed that it had held that an ALJ may not reach conclusonsabout residua functiona capacity
without any assessment of residua functiona capacity by aphysician,id. at 446. Inthe other cited case the
record was devoid of any medical evauation of the clamant’s resdud functiond capacity. Manso-
Pizaarro, 76 F.3d at 17. That is not the case here. E.g., Record at 283-86 (consultative physica
examination), 287-94 (state-agency RFC evduation), 319-26 (same).

Inthiscase, evauation of the evidence which the plaintiff identifiesasincons stent with Dr. Glann's
own characterization of the plaintiff’s condition &“mild” — the increase in the apnea index when the
plaintiff dept on his back, Itemized Statement at 5, which Dr. Glann thereafter instructed him not to do,
Record at 302; the plaintiff’s inability to use the CPAP device without surgery, which he refused to
congder, id. at 302, 351, 352; and the Epworth Scale numbers assgned by Dr. Glann — may dl be
evauated without necessarily congtruing raw medical data. Indeed, counsd for the plaintiff has done so
himsdf. Since Dr. Glann had dl of thisevidence before him when he characterized the plaintiff’ scondition as

“mild,” the adminidrative law judge was judtified in relying on that characterization. Fndly, the decison



whether to cal amedica expert to testify at the hearing before the administrativelaw judge remanswithin
the discretion of the commissoner and the failure to do so may not provide the basis for vacating the
decison of thecommissoner. Rodriguez Paganv. Secretary of Health & Human Servs., 819F.2d 1,5
(1st Cir. 1987).
The plaintiff next assertsthat the adminigtrative law judge was required to contact Dr. Glann under
20 C.F.R. 8404.1512(e)(1) and Socia Security Ruling 96-5p. Itemized Statement at 6. He contendsthat
theadminigrative law judgewasrequired to “ clarify” Dr. Glann’ sopinion thet hismedica condition met the
Ligting for deep gpnea “and, if not, to ascertain the degp pecidist’s opinion on the particulars of his
patient’s mental and physica functiond capacity.” 1d. Sincetheadminidrativelaw judgefoundit “critical”
that Dr. Glann “did not say” whether the plaintiff suffered from pulmonary hypertenson or had cognitive
imparments, a required eement of the Listing, the plaintiff asserts that the adminidrative law judge was
“required” to give Dr. Glann “an opportunity to state his opinion on these points” 1d. Initidly, it is
important to note that the burden of proof with repect to Listing status (Step 3 of the sequentia process)
and residud functiona capacity (Step 4) isontheclamant. Theregulation cited by the plaintiff statesthat a
treeting physician will be contacted when the evidence received by the adminidrative law judge “is
inadequate for us to determine whether you are disabled.” 20 C.F.R. § 404.1512(e)(1). Seealso 20
C.F.R. §416.912(e)(1). SSR 96-5p, on which the plaintiff dso relies, sates that the administrative law
judge must make reasonable efforts to contact atreating physician when he * cannot ascertain the basis of”
the physician’ sopinion on anissue reserved tothe commissioner from the caserecord. SSR 96-5p at 127.
Thebasisfor Dr. Glann’sopinion is set forth in hisrecords and can be ascertained; the adminidirative law
judge stated hisreasonsfor finding that the opinion was not supported by objective medical data. Record

at 18. See Algjandrov. Barnhart, 291 F.Supp.2d 497, 512 (S.D.Tex. 2003). Nether theregulation nor



the Ruling requires the commissioner to give a physician a second chance to support his conclusonsin
circumstances where the physician may not have been familiar with dl of therequirementsof aLiding. See
generally Thomas v. Barnhart, 278 F.3d 947, 958 (Sth Cir. 2002) (ALJ s disagreement with treating
physician’ s conclusion not equivaent of finding that evidence from physicianis inadequateto make disability
determingtion); White v. Massanari, 271 F.3d 1256, 1261 (10th Cir. 2001) (“It isthe inadequacy of the
record, rather than the rglection of the treating physician’s opinion, that triggers the duty to recontact that
physdan.”).

In this case, it was incumbent on the plaintiff to show from the medica records that he suffered
from pulmonary hypertension or cognitive impairments as described in Listing 12.02; | have aready
concluded that the records do not contain such evidence. The commissioner was not required to give the
plaintiff’ streating physician the opportunity to create such records after the hearing. 1tishighly unlikely thet
ether condition would go unremarked in the plaintiff’s extensve medica records. Remand in order to
recontact Dr. Glann would be based purely on speculation.

Theplantiff faresbetter with his fina argument concerning the adminidrativelaw judge sevauation
of hiscredibility. The plantiff’ sargument is brief, Itemized Statement & 7, but raisesavalid concern. The
adminigrativelaw judgefound that “the damant’ salegationsregarding hislimitationsarenot totdly credible
for reasons st forth in the body of the decison.” Record a 23. The only reference in the body of the
decison to the plaintiff’s credibility is the following:

The clamant’s subjective complaints of symptoms and their resulting work-
related limitations are credible only to the extent that certain strenuous activities
areprecluded. However, the objective dinicd findingsareout of proportionwith
the claimant’ s subjective symptoms, and do not support a conclusion that such

symptom-related limitations are of an intengity, frequency or duréion as to
preclude performance of al exertiona activities (SSR 96-7p).



Id. a 21. Merdy to mention a Ruling is not to comply with it. Socid Security Ruling 96- 7p requiresthat
the adminidtrative law judge articulate the reasons for his credibility finding. Socia Security Ruling 96-7p
(“SSR 96-7p”). reprinted in West's Social Security Reporting Service Rulings (Supp. 2004), at 136.
“The determination or decison must contain specific reasonsfor thefinding on credibility, supported by the
evidence in the case record, and must be sufficiently specific to make clear to theindividua and to any
subsequent reviewerstheweight the adjudicator gaveto theindividud’ s statements and the reasonsfor that
weight” Id. & 137. The adminidrative law judge s opinion in this case does not meet this standard.

At oral argument, counsd for the commissioner argued that the adminigrative law judge discusses
his evauation of the plaintiff’ stestimony at pages 38-39 of therecord in amanner that satifiestheintent of
SSR 96-7p, dthough it admittedly does not conform exactly to the Ruling’ s requirement. | cannot agree.
On those pages, the adminigrative law judge lists some of the information reported by the plaintiff on
various forms, he does not refer to the plaintiff’'s tesimony at dl. There is no statement explaining the
reasonsfor any finding about the credibility of the defendant’ swritten or ora statements, whichisrequired.
SSR 96-7p a 133. A reviewing court is not able to determine the weight given by the administrative law
judge to the plaintiff’s statements about his symptoms and limitations or the reasons for that weight from
what appears on pages 38-39, or anywhered sein thedecison. Thereisno gpparent consideration of the
seven factors set forth by the Ruling as ones that the adjudicator “must consider.” Id. at 135.

| cannot conclude that thiserror inthe decisonisharmless. The decision strongly suggeststhat the
plantiff’ s satements are inconsistent with the adminigirative law judge’ s conclusions. Record & 40. The
plantiff’s testimony about his pain and limitations & the hearing, id. at 67-70, 73-80, which the
adminigrative law judge does not even mention, may fairly besaid to beinconsistent with the concluson that

the plaintiff hasaresdud functiond capacity to perform asignificant range of light and sedentary work, id.



a 24. 1t may be that the medical evidence is inconastent with this testimony and that there are other
reasons for rgjecting it. Onesmply cannot tel whether that isthe case from the adminidrative law judge’ s
decisoninthiscase. The falureto comply with SSR 96-7p requires remand in this case.
Conclusion
For theforegoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case remanded for further proceedings consistent herewith

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 25th day of August, 2004.

/s David M. Cohen
David M. Cohen
United States Magigtrate Judge
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