UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

AW.,
Plaintiff
V. Civil No. 03-228-P-C*

|.B. CORP,,

N N N N N N N N N

Defendant

MEMORANDUM DECISION AND ORDER
ON DISCOVERY DISPUTE

Pursuant to Loca Rule 26, inthewake of adeadlock leading to suspension of plantiff A.W.’sune
1, 2004 deposition, A.W. and defendant |.B. Corp. (“IBC”) brought the ingtant discovery dispute to the
court’ s attention. | held ahearing in thismatter on June 16, 2004 by telephone and on June 30, 2004 inthe
courtroom. Between the two hearing dates the parties submitted, with leave of court, letter memoranda
(respectivey, “Plaintiff’ sMemorandum” and “ Defendant’ s Memorandum”) and other meterias including a
transcript of A.W.’ sdeposition (“A.W. Dep.”), acopy of apsychiatrist’ sletter (“Psychiatrist’ sLetter”) and
acopy of the psychiatrist’ sComprehensve Psychiatric Evauation, Summary of Examination Notes. After
hearing and with the benefit of the written materids, which | have thoroughly reviewed, | now grant in part

and deny in part both parties’ requests.

Y In view of the sensitive nature of the matters discussed herein and the fact that this opinion will be published on the
court’sweb site, and in keeping with the spirit of Federal Rule of Evidence 412, | have used shortened or descriptive
names of the parties and other persons and entities.



|. Factual Context

A.W., amae, bringsasngle-count hostile-environment sexud- harassment claim pursuant to Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seg., and the Civil Rights Act of 1991, 42
U.S.C. 81981a. SeePantiff’sFrs Amended Complaint for Hostile Work Environment; Demand for Jury
Trial (Docket No. 12) 11118-23. Hedleges,inter alia, that (i) he began employment with IBC in 2001 as
an on-cdl employee, (ii) beginning in 2001 and continuing until February 2002, P.T., a mde co-worker,
began to cresate a hostile work environment for him by engaging in conduct that included grabbing A.W.’s
buttocks or groin, rubbing his groin into A.W.’ sbuttocks, flashing A.W. by dropping hispantsand on one
occasion shoving his handsinto A.W.’ s shorts and grabbing his penis and buttocks. Seeid. 17-13. He
further assarts, in revant part, that the hostile environment caused him to experience severe emotiond
distress and to seek professional counseling to treat the symptoms of that distress. Seeiid. § 22.

During A.W.’s deposition, his counsd ingtructed him on a number of occasions not to answer
questionsfrom defendant’ s counsel bearing on hissexua higtory. See, e.g., A.W. Dep. at 104-06, 182-34.

Defendant’s counsel complains that plaintiff’s counsd improperly ingtructed his client not to answer

guestions. See Defendant’s Memorandum at 1. He asks the court to compel A.W. torespond to certain
enumerated questions and aso requests that gppropriate enlargements of the discovery and motion
deadlines be granted. Seeid. at 2-5. Paintiff’s counsd asks the court to enter an order prohibiting
questionsconcerning A.W.’ ssexua higtory with personsother than P.T. and precluding defendant’ scounsd
from arguing with the witness, asking the same questions more than once and covering materid that has
been covered in thefirst deposition. See Flaintiff’ sMemorandum at 3. He aso asksthat the court limit the
duration of the remainder of A.W.’s deposition to thirty minutes. Seeid.

II. Analysis



A. Rulingsat Hearing

| addressed some of the parties' requests at the conclusion of the hearing held on June 30, 2004,
ruling that:

1 Faintiff’s counsd did not transgress Federa Rule of Civil Procedure 30(d)(1), which
permits a person to “ingruct a deponent not to answer only when necessary to preserve a privilege, to
enforcealimitation directed by the court, or to present amotion under Rule 30(d)(4).” Although plaintiff’s
counsd makes no showing of privilege as a bass for his ingructions thet his client not answer certain
questions, the deposition transcript indicates that he did ultimately recess the deposition to seek guidance
fromthecourt. See A.W. Dep. at 200-01. He permissibly waited until A.W.’sdeposition had gone on for
sometime before recessing to present aRule 30(d)(4) motion. Hewas not obliged to stop the deposition a
the earliest opportunity; indeed, had he done so, | would have lacked the full expostion of the disputed
issues that the A.W. deposition transcript provides.

2. With respect to plaintiff’ s counsdl’ srequests to prohibit opposing counsel from (i) arguing
with thewitness, (i) asking the same question more than once, (i) covering materia dready coveredinthe
first depogtion or (iv) taking more than thirty minutes to complete the depostion, my reaeding of the
transcript indicatesthat both counsd alowed themsdlvesto get hot under the collar and certainly could have
and should have dedt with each other with more civility than isevident from thetranscript. | expect that as
counsd go forward they will redoubletherr effortsto ded with each other in aprofessond manner. | seeno
need for entry of forma orders and on that basis decline plaintiff’s counsd’s requests.

3. Thediscovery deadlinein thiscaseisenlarged to July 23, 2004, and the motion deadlineto
July 30, 2004.

B. Fed. R. Civ. P. 26; Fed. R. Evid. 412



| turn to the discovery disputes that form the heart of this matter. These disputes implicate two
portions of Federdl Rule of Civil Procedure 26, which providesin relevant part:

(b) Discovery Scope and Limits. Unless otherwise limited by order of the
court in accordance with these rules, the scope of discovery isasfollows:

(@D} In General. Partiesmay obtain discovery regarding any métter,
not privileged, that is relevant to the claim or defense of any party . ... For good cause,
the court may order discovery of any matter relevant to the subject matter involvedinthe
action. Relevant information need not be admissble at the trid if the discovery gppears
reasonably calculated to lead to the discovery of admissible evidence.

* k%

(© Protective Orders. Upon motion by aparty or by thepersonfromwhom
discovery is sought, accompanied by a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in an effort to resolve the
dispute without court action, and for good cause shown, the court . . . may makeany order
which justice requires to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense.]

Fed. R. Civ. P. 26.
A.W. dlamsthat he was subjected to sexua harassment in theform of ahostile work environment.
To prove such aclam, aplantiff must establish
(1) that she (or he) is a member of a protected class, (2) that she was subjected to
unwelcome sexua harassment; (3) that the harassment was based upon sex; (4) that the
harassment was sufficiently severe or pervasive so asto dter the conditions of plaintiff’'s
employment and create an abusive work environment; (5) that sexualy objectionable
conduct was both objectively and subjectively offensve, such that a reasonable person
would find it hogtile or abusive and the victim in fact did perceive it to be so; and (6) that
some bass for employer ligbility has been established.
Crowley v. L.L. Bean, Inc., 303 F.3d 387, 395 (1<t Cir. 2002) (citation and interna quotation marks
omitted).
While Federa Rule of Civil Procedure 26 controls, Federa Rule of Evidence 412 (the so-cdled

“Rape Shidd” law, see SM. v. J.K., 262 F.3d 914, 918 (9th Cir. 2001), amended by 315 F.3d 1058 (9th



Cir. 2003)) dso informs the ingtant dispute over the boundaries of proper inquiry into an dleged sexua-
harassment victim’' ssexua conduct and history. See, e.g., Fed. R. Evid. 412 Advisory Committee notesto
1994 amendments (dthough discovery of victim's past sexud conduct or predisposition in civil cases
continues to be governed by Fed. R. Civ. P. 26, “[i]n order not to underminetheraiondeof Rule412. . .
courts should enter appropriate orders pursuant to Fed. R. Civ. P. 26(c) to protect the victim against
unwarranted inquiries and to ensure confidentidity. Courts should presumptively issue protective orders
barring discovery unless the party seeking discovery makes a showing that the evidence sought to be
discovered would be revant under the facts and theories of the particular case, and cannot be obtained
except through discovery. In an action for sexud harassment, for instance, while some evidence of the
aleged victim's sexud behavior and/or predigpostion in the workplace may perhaps be relevant, nort
workplace conduct will usudly beirrdevant.”); Gibbonsv. Food Lion, Inc., No. 98-1197-CIV-T-23F,
1999 WL 33226474 (M.D. Ha. Feb. 19, 1999), a * 2 (aligning with mgority view that, for policy reasons,
Rule 412 informs discovery decisonmaking).

Rule 412 provides, in rdlevant part:

@ Evidence generally inadmissible. — The following evidence is not
admissble in any civil . . . proceeding involving aleged sexud misconduct except as
provided in subdivisons (b) and (c):

D Evidence offered to provethat any dleged victim engaged in other
sexud behavior.

2 Evidence offered to prove any dleged victim's sexud
predisposition.

(b) Exceptions—

*k*



2 Inacivil case, evidence offered to prove the sexua behavior or
sexud predigpostion of any dleged victim isadmissibleif it isotherwise admissible
under theserulesand its probetive va ue substantidly outweighsthe danger of harm
to any victim and of unfair prgudiceto any party. Evidence of andleged victim's
reputation is admissible only if it has been placed in controversy by the dleged
victim.

Fed. R. Evid. 412.

As the commentary to the rule makes clear, the civil-case baancing test “ differsin three respects
from the generd rule governing admissibility st forth in Rule 403. Firg, it Reverses [dc] the usud
procedure spelled out in Rule 403 by shifting the burden to the proponent to demongtrate admissibility
rather than making the opponent justify excluson of the evidence. Second, the standard expressed in
subdivision (b)(2) ismore stringent than inthe origind rue; it raisesthe threshold for admission by requiring
that the probative value of the evidencesubstantially outweigh the specified dangers. Findly, theRule412
test puts ‘harm to the victim’ on the scale in addition to prgudice to the parties” Fed. R. Evid. 412
Advisory Committee notes to 1994 amendments (emphasis in origind); see also, e.g., Rodriguez-
Hernandez v. Miranda-Velez, 132 F.3d 848, 856 (1<t Cir. 1998) (“Fed. R. Evid. 412 was designed to
prevent misuse of a complainant’s sexua history in casesinvolving ‘aleged sexud misconduct.” ... Rule
412 . .. reversesthe usua gpproach of the Federal Rules of Evidence on admissibility by requiring that the
evidence s probative vaue ‘ subgtantidly outweigh'’ its prgudicid effect.”) (citation omitted).

The Rule 412 baancing test, including its burden-shifting component, has been imported into the
discovery context. See, e.g., Barta v. City & County of Honolulu, 169 F.R.D. 132, 135 (D. Haw.
1996) (“Although Rule 412 is arule controlling the admissibility of evidence rather than itsdiscoverability,

Rule 412 must inform the proper scope of discovery inthiscase. . .. Inrecognition of the policy rationde

for Rule 412, the court must impose certain restrictions on discovery to preclude inquiry into areaswhich



will cearly fal to satisfy the baancing test of Rule 412(b)(2), dthough the trid judge will render the
decisons on what evidence is ultimately admitted.”).

Defendant’s counsdl origindly raised discovery issues regarding alist of seven questions. See
Defendant’sMemorandum a 2-5. At the June 30 hearing, he agreed with plaintiff’ s counsd thet therewas
no issue with respect to Question 1 (“And I'm just asking if, for example, when you worked at
[another job], if you wereopen about your homosexuality?”) inasmuch asA.W. had answered it. At
ora argument, counsdl debated whether A.W. had also answered Questions 2-3. | find that he did. The
guestions probed the extent of A.W.’smemory regarding acomment hehad made a another workplacein
1995 for which he was counsdled:

2. “You don’t remember that it wasasexual statement [that you madeto construction
workersat a previousjob]?”

3. “And | want to find out beyond that what you remember.”

Id. at 2-3. Question 2 essentially was areiteration of aquestion defendant’ s counsdl had just posed. Just
prior to asking Question 2, he had asked: “And it [the statement] was sexua in nature?” A.W. Dep. at 97.
A.W. had responded: “I don’t remember.” 1d. Thus, while A.W. did not respond to Question 2, he had
aready tedtified that he did not remember whether the statement was sexud. Smilarly, athough A.W. gave
an evadveresponseto Question 3, “ That' sdl at thispoint thet I'mwilling to state,” he ultimately did answer
the question after his counsd directed him to do so, sating: “ Therewas dso the director of nursing and the
adminigrator that so were counsaed at that present time.” 1d. a 98. Nonetheless, defendant’ s counsel
further complained a ord argument that his opponent cut him off from completing a line of followup

questions asto whether A.W. had understood the need to answer questionstruthfully, fully and to the extent



he had exhausted his present memory. | agree, seeid. at 99-100, and hence will permit defendant’s
counsd to finish thet line of questioning.

The fallowing questions remain:

4, “I’m just asking you about eventsfrom 1995in which you werecounsded. And1’'m

asking have you ever been attracted to a male at work?”

5. A. “ At times, have you had what | would refer to as casual partners?”’
B. “You’'ve had multiple homosexual partners; isthat true?”
6. A. “Have you ever picked someone up or been picked up or performed any

sexual act in the Western Prom Park?”
B. “Have you engaged in sexual actson a pickup basisin something like a
park or a gathering place?’
C. “Wasthat grab or two grabsby [P.T., thealleged har asser] very different
from what you’ ve done with other men?”
7. A. “Doyou agreethat you told [the plaintiff’ spsychiatrist expert] that at times
you’ve been promiscuous?’
B. “Did you have sexual relationswith any malesat | BC?”
See Defendant’s Memorandum at 2-4.
| ruleasfollowswith respect todefendant’ s counsdl’ smotion to compel answersto these quesions
1 Question 4: Denied. Defendant’s counsel explains that this query attemptsto dicit the
context of the 1995 workplace comment for which A.W. was counsded. Seeid. at 3. He positsthat it
would dicit information relevant to ligbility, credibility and damages. Seeid. | addresscredibility firgt. In

his memorandum, defendant’ s counsel observed that hewaswilling to submit materiasto the court exparte



to establish the basisfor hisbelief that some of the questionsinissue are relevant for impeachment purposss.
Seeid. at 2n.2. Hedid not do so with respect to Question 4.

Asconcernsliahility, defendant’ s counsdl citesone case, Sanchezv. Zabihi, 166 F.R.D. 500, 501-
02 (D.N.M. 1996), in which acourt did indeed permit limited discovery of asexual- harassment plaintiff’s
sexual conduct at aformer workplace.? However, in that case, the court did so because the defendant had
asserted a“ sexud aggressor” defense (i.e., that the plaintiff had in fact been the sexud aggressor toward the
aleged harasser), which the court found “goes to one of the elements generdly required to prove sexud
harassment: that the sexudly harassing behavior complained of be unsolicited or unincited and which is
undesrableor offensvetotheplantiff.” Sanchez, 166 F.R.D. at 501. Atthe June 30 hearing, defendant’s
counsel conceded that he did not (asyet) have evidence to support a sexual-aggressor defensein thiscase.
Thus, | cannot find that Question 4 islikely to dlicit probeative evidence (et donethat it would besufficiently
probative to satisfy the Rule 412 baancing test).

Defendant’ s counsdl fares no better in demondrating the relevance of Question4 to A.W. sclaim
for damages. A.W.’s psychiatrist opines that based on the higory A.W. provided him (which the
psychiatrist did not attempt to corroborate), prior to theincidents of which A.W. now complainshe suffered
from an underlying chronic, low-grade post-traumatic stress disorder (“PTSD”) predicated on four

traumatic sexual experiences. anincidentin which hewas sexualy molested by an adult acquaintancewhen

2 None of the other cases cited by defendant’s counsel in the context of discussing Question 4 stands for the proposition
that, for purposes of liability, a defendant’ s counsel may inquire into a sexual-harassment plaintiff’s sexual conduct or
predisposition at a prior place of employment. See Defendant’s Memorandum at 3-4; Smpson v. University of Colo., 220
F.R.D. 354, 363 (D. Colo. 2004) (defendant’ s expert physician permitted to conduct Rule 35 examination of plaintiff andin
so doing to inquire into her sexual history); Lara v. Helen of Troy Nev. Corp., 218 F.R.D. 504, 505 (W.D. Tex. 2003)
(plaintiff permitted to undertake discovery concerning witness's knowledge of sexual activities at defendant workplace);
Gibbons, 1999 WL 33226474, a *2-*3 (defendant permitted to undertake discovery concerning sexual-harassment
plaintiff’s sexual relationships with defendant’ s empl oyees, including with defendant’ s managerial employees outside of
work; however, court would not permit discovery regarding plaintiff’s sexual relationships with persons other than
(continued...)



he was approximately four years old, an incident in which he was forced to perform ora sex on four
acquaintances when in high school, and two rapes when he was in his early twenties. See Psychiatris’s
Letter at 1-2. The psychiatrist states that the events a IBC were not sufficiently severe, in and of
themsalves, to meet threshold diagnodtic criteria for PTSD; however, they caused the underlying PTSD
condition to flare up to asevere degree. Seeid.

Quedtionsinvolving thefour identified PTSD precursors (or other violent or traumetic sexud events
to which the plaintiff was subjected) clearly would be highly probative with respect to A.W.’s damages.
See, eg., SM., 262 F.3d at 916-18, 920 (in case in which plaintiff claimed that sexua assault by former
employer had exacerbated PTSD stemming from childhood sexua abuse, trid judge properly denied
defendant’ srequest to introduce evidence of plaintiff’ sextramarital affair for purposes of proving thet affair,
rather than sexua assault, had destroyed plaintiff’s marriage; plaintiff “did not open the door to more than
rebuttal evidence that she had been assaulted previoudy. The court appropriately deemed the door open
only to the extent of evidence concerning past rape and abuse, striking an acceptabl e bal ance between the
danger of undue prejudice and the need to present thejury with relevant evidence].]”) (citation and internd
quotation marks omitted); Giron v. Corrections Corp. of Am., 981 F. Supp. 1406, 1408-09 (D.N.M.
1997) (permitting limited discovery into plaintiff’s past sexud history to distinguish damages caused by
incident in issue from those caused by past incidents, noting: “The Court is convinced that discovery
regarding the plaintiff’ ssexua contact history may be rdevant to theissue of damages, but only to the extent
that such sexud contact caused pain and suffering. Inquiry aong these very narrow linesin discovery shal

be permitted.”). Nonethdless, | fail to seethe relevanceto damagesof whether A.W. ever was attracted to

defendant’ s empl oyees, which was “not relevant and would serve only to harass, embarrass and annoy Plaintiff.”).
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amale at work. The psychiatrist does not identify such fedings as contributing to A.W.’s workplace-
triggered suffering, and | fail to discern any connection between thosefedlings and any traumétic or violent
sexud events suffered by A.W.

2. Questions 5A-B: Denied. Defendant’ s counsdl assertsthat these questionsgortoliability
(A.W. smentd state and what he would perceive as offensve) and damages (“I think I’'m entitled to find
out what other things he has been involved in of a sexud nature that may or may not be traumatic.”).
Defendant’ s Memorandum &t 4 (citation and interna quotation marks omitted). Asregardsligbility, these
areprecisaly thetypes of intrusvegenerdized questions about past, private, consensual sexud conduct thet
courtsreadily have found margindly (if at dl) probative to sexud- harassment claims, highly prgudicid and
likdy to harm the plaintiff. See, e.g., B.K.B. v. Maui PoliceDep't, 276 F.3d 1091, 1105 (Sth Cir. 2002)
(“[Clourtshave hdd . . . that the probative value of evidence of avictim's sexud sophigtication or private
sexud behavior with regard to the welcomeness of harassng behavior in the workplace does not
subgtantidly outweigh the prejudice to her.”); Rodriguez-Hernandez, 132 F.3d at 856 (tria court did not
abuse discretion in ruling that evidence concerning sexud-harassment plaintiff’s mord character and
promiscuity was inadmissible under Rule 412); Barta, 169 F.R.D. at 136 (* The fact thet the plaintiff may
welcome sexud advances from certain individuas has absolutely no bearing on the emotiona trauma she
may fed from sexud harassment that is unwelcome. Past sexua conduct does not callous one to
subsequent, unwelcomed sexud advancements.”) (citation and internal punctuation omitted).

Asregards damages, the questionsseemingly addressincidents of consensud sex, which are naither
linked by A.W.’s psychiatrist to his emotional damages nor otherwise congtitute a species of sexud
experiencethat one could fairly describe asviolent or traumatic for A.W. Such margina probativevalueas

they might have is outweighed by the potential harm and embarrassment to the plaintiff.
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3. Questions 6A-C: Granted as to Question 6A; otherwise denied. To the extent that

defendant’ s counsel arguesthese questions are relevant on liability and damages grounds, see Defendant’s
Memorandum at 4, hisshowing isinsufficient for the same reasons articul ated in regard to Questions 5A-B.

To the extent he argues they are relevant for impeachment, he submitted a document in camera that
persuades methat Question 6A might lead to evidence admissibleat trid, even taking into consderation the
concerns of the Rule 412 baancing test. Thus, | will permit that question. However, the probetive
connection between Questions 6B and 6C and the impeachment materia is consderably more attenuated.
Onthat basis, andinview of the highly intrusive and embarrassing nature of the questions, | declineto dlow
defendant’ s counsel to pose Questions 6B and 6C.

4, Questions 7A-B: Denied. With respect to Question 7A, theissueis not that A.W.
refused to answer but rather that his response was the product of improper witness coaching from his
counsdl. See Defendant’ sMemorandum at 4. Upon careful review of therelevant exchange, | am satisfied
that no improper coaching occurred. See A.W. Dep. at 197-98.

Defendant’ s counsel seeksto compe A.W. to answer Question 7B ontheground that it isrelevant
to lidbility. Seeid. at 4-5. | dedine to compe him to answer the question as worded. Defendant’s
counsd evidently intends that it be construed to encompass any sexud relations A.W. may have had with
IBC maeemployeesoutsdeof work, aswell asintheworkplace. Seeid. Gibbons, onwhich defendant’s
counsd relies to support his request to inquire into “off-duty” sexud relationships, is disinguishable. In
permitting such inquiry, the Gibbons court emphasized that the sexua- harassment plaintiff had admitted to
having had sexud relationships with other employees and that the defendant claimed shedid so to prevent

disciplinary action for inadequate work peformance. See Gibbons, 1999 WL 33226474, at *3.
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Defendant’s counsdl has made no such particularized showing of relevance in this case. Preclusion of
inquiry into non-workplace, off-duty sexua contact is appropriate. See Barta, 169 F.R.D. at 136.

Plaintiff’s Request for Protective Order.  One find issue remains the plaintiff’s counsd’s
request for a protective order pursuant to Fed. R. Civ. P. 26(c) precluding questions concerning A.W.’s
sexud history with persons other than the alleged harasser, P.T. See Faintiff’'s Memorandum & 3. |
decline to enter an order as broad as that proposed; however, | do preclude the defendant’ s counsdl from
inquiring about A.W.’s sexua history except to the extent such inquiry is (i) permitted by this order, (ii)
concernsA.W.’sconduct at the premises of thelBC workplacewith P.T. or others, or (iii) concerns sxud
eventsthat entalled violence or traumato A.W., including but not limited to those events expresdy identified
by his psychiatrigt.

So ordered.

Dated this 2nd day of July, 2004.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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