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REPORT AND RECOMMENDED DECISION*

The plaintiff, who was awarded Supplemental Security Income (“SSI”) benefits based on an
gpplication filed in 2001, contendsthat his gpplicationsfiled in 1995 and 1998 should have been reopened
in connection with the 2001 gpplication. Plaintiff’s Statement of Errors (* Statement of Errors’) (Docket
No. 9) at 1. The plantiff failed to request either reconsideration or a hearing when the 1998 gpplication
was denied and benefits paid on the 1995 gpplication were discontinued. Record at 17. Ordinarily, the
commissioner’s decison not to reopen a past application that has been denied is not subject to judicia

review. Califanov. Sanders, 430 U.S. 99, 107-08 (1977). A court may review such adecison only if

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks modification of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office.
Oral argument was held before me on June 21, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



the plaintiff’ sgpped presentsa“colorable conditutiona clam.” Torresv. Secretary of Health & Human
Servs, 845 F.2d 1136, 1138 (1<t Cir. 1988). The plaintiff contends that the refusal to reopen his 1995
and 1998 applications deprives him of due process of law because he was unable due to his disability to
pursue those gpplicationsat thetime. Statement of Errorsat 5-6. Such aclam hasbeen found to condtitute
acolorable congtitutiona clam. E.g., Evansv. Chater, 110 F.3d 1480, 1482-83 (9th Cir. 1997) (listing
cases). The commissioner contends that the plaintiff has not raised a colorable conditutiond cdlam in this
case because the plaintiff was provided with a hearing a which he was alowed to present evidence to
support his assertion that menta illness prevented hm from pursuing his adminigrative remedies a the
rdevant time. Her finding that mentd illness did not have that effect, she contends, is not judicidly

reviewable. However, once a colorable condtitutiona clam has been raised, neither Califano nor any of
the cases discussed in Evans renders the commissone’s find decison on the substance of that

condtitutional damimmunefromjudicid review. A government agency isnot an gppropriatefind arbiter of
conditutiond rights.

The adminigtrativelaw judgerejected the plaintiff’ sargument that 42 U.S.C. § 1382c(a)(3)(J? does
not prevent a clamant from establishing that acoholism prevented him from taking gppropriate action in
connection with earlier gpplications, Record a 20. Despite the vigorous and lengthy presentation of this
argument by the plaintiff’ s attorney, Statement of Errors at 2-5, 8-9, it isnot necessary to decidethisissue
because the adminidrative law judge' s conclusion that the plaintiff failed to establish good cause for his

procedurd lapses in 1995 and 1998 even when his acoholism was considered, Record at 20-26, is

% The statute provides: “[A]n individual shall not be considered to be disabled for purposes of this subchapter if
alcoholism or drug addiction would (but for this subparagraph) be a contributing factor material to the Commissioner’s
determination that the individual isdisabled.” 42 U.S.C. § 1382c(a)(3)(J).



supported by substantia evidence, 42 U.S.C. § 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996).
The governing regulation in this case provides in relevant part:

(@ In determining whether you have shown that you have good cause for
missing a deadline to request review we consider —

(4) Whether you had any physica, mentd, educationd, or linguigtic limitations
... which prevented you from filing atimely request or from understanding or
knowing about the need to file atimely request for review.

20 C.F.R. 8416.1411(a)(4). Socid Security Ruling 91-5p expands on this regulation.

When a clamant presents evidence that menta incapacity prevented him . . .
from timely requesting review of an adverse determination, decison, dismissd, or
review by aFedera digtrict court, and the clamant had no onelegdly responsible
for prosecuting the clam (e.g., aparent of a clamant who is a minor, legd

guardian, atorney, or other lega representative) at the time of the prior
adminidrative action, SSA will determine whether or not good cause exigts for
extending the time to request review. If the claimant satisfies the substantive
criterig, the time limits in the reopening regulaions do not goply; o that,

regardless of how much time has passed since the prior adminigtrative action, the
clamant can establish good cause for extending the deadline to request review of
that action.

The cdamant will have established mentd incapacity for the purpose of
establishing good cause when the evidence establishes that he . . . lacked the
mental capacity to understand the procedures for requesting review.

In determining whether a claimant lacked the menta capacity to understand the
procedures for requesting review, the adjudicator must consider the following
factors as they existed at the time of the prior adminidrative action:

—inability to read or write;

—lack of fadlity with the English language;

—limited education;

—any mentd or physica condition which limits the clamant’s ability to do
things for him/hersdlf.

* % %

The adjudicator will resolve any reasonable doubt in favor of the clamant.



Socid Security Ruling 91-5p (“SSR 91-5p”), reprinted in West’s Social Security Reporting Service
Rulings 1983-1991 at 810-11. The parties agree that the plaintiff was not represented at the time of the
adminidrative actions in 1996 or 1997 (when benefits paid under the 1995 gpplication were terminated,
Record at 47, 412) and 1998.

The adminigrative law judge presents a very persuasve andyss of reasons why the 1995
gpplication could not be reopened, entirely independent of the plaintiff’ smenta capecity a thetime, Record
at 26-27, but none of the records of that gpplication are included in the adminigtrative record, and the
adminigrative law judge does not identify the source of the information on which she bases her analysis.
Under these circumstances, there is no evidence in the record to support that andyss, and | will not
consider those reasons further.

The plaintiff contends thet five menta hedth conditions, each done or in any combination, met the
standard of 20 C.F.R. § 416.1411(a) and SSR 91-5p:* borderline adult intdlectua functioning, amnestic
disorder, anti-socid personality, affective/mood disorder and alcoholism. Statement of Errorsat 5-9. With
respect to the first and fourth listed conditions, the plaintiff offers no explanation of how or why they could
have prevented him from understanding the need or procedures for requesting review in 1996, 1997 or
1998, and | will not consider those conditions further. With respect to the amnestic disorder, the only
evidence cited concerns 1998, Statement of Errorsat 6-7, and | will accordingly not consider that condition
in connection with the 1995 application.

Thetestimony of CarlyleVoss, M.D., the medica expert caled by the adminigtrative law judge at

the hearing, supports her findings on the remaining asserted conditions. Record at 24, 411-22. Theplantiff

® Counsel for the plaintiff makes much of the fact that SSR 91-5p does not mention alcoholism. Statement of Errors at 4.
(continued on next page)



contends that his anti-socia persondity (or characterologica disorder), according to Dr. Voss, meant that
he lacked the motivation to act in his own best interest and therefore was unable to pursue his remedy.
Statement of Errorsat 7. He describes the effect of his acoholism as making hisinability to follow rules
worse. Idat 9. Dr. Vosstestified that, asof January1997, the plaintiff “could do alot of thingsfor himsdlf,”
that the plaintiff was capable of pursuing hisremedies with respect to SSI but that he would likdly not have
done so and that his a coholism contributed substantialy to his not pursuing hisremedies. Record a 412-
22. He disagreed with the diagnosis of John L. Newcomb, M.D., the psychiatrist who saw the plaintiff
once, a hisattorney’ sreques, id. at 362, that the plaintiff met the criteriafor annestic disorder, id. at 413.

Hetegtified that the plaintiff had the capacity to appreciate the consequencesof hisactionsor inactions. Id.
a 416. Nothing moreisrequired under section 416.1411(a) and SSR 91-5p. Thefact that there may be
other evidencein therecord to the contrary makes no difference, solong asthereis substantia evidenceto
support the adminigtrative law judge s conclusion. Dr. Voss provided such evidence. It istherole of the
adminidrative law judge to resolve conflictsin the medicd evidence. Rodriguez Pagan v. Secretary of
Health & Human Servs,, 819 F.2d 1, 3 (1st Cir. 1987).

Perhgpsin an effort to avoid the gpplication of thisbasic principleof Socid Security law, the plaintiff
contends that Dr. Voss s testimony thet the plaintiff’s “motivation would be lacking” is the equivaent of
ingbility to pursue his remedy, and that Dr. Voss s testimony that the plaintiff would be able to pursue a
remedy “isredly alegd conclusioninconsstent with gpplicablelaw.” Statement of Errorsat 7. Dr.Voss's
testimony presents a very close and troubling question on this point. | conclude that he distinguished

between ability to pursue aremedy and the motivation to do things in one’ s own best interest. Record at

Since that ruling wasissued in 1991, six years before 42 U.S.C. § 1382c(a)(3)(J) took effect, there was no reason for it to
(continued on next page)



416. Hetedtified that the plaintiff was capable of pursing hisremedies. Id. at 418. Theregulaion and the
ruling do not ask whether aclaimant would have pursued hisremedies but only whether he could have. This
is precisdy the sort of question that requires expert testimony; itisnot aquestion of law. The plaintiff dso
arguesthat Dr. Voss stestimony was* sdf contradictory” and “illogical.” Statement of Errorsat 14-15. He
bases this characterization on a perceived conflict between Dr. Voss's testimony that the plaintiff was
capable of pursuing his remedies but not motivated to do so, on inconsstencies between Dr. Voss's
testimony and Dr. Newcomb’ s report, and on aperceived conflict between Dr. Voss stestimony thet the
plantiff met Listing 12.08 but that he was nonetheless cgpable of pursuing his remedies. Id. Asl have
dready noted, the adminidtrative law judge could choose to rely on Dr. Voss stestimony rather than Dr.
Newcomb's report where the two differed. Counsd for the plaintiff was unable at ord argument to offer
any authority in support of his assertion that the ability to do something and the motivation to do it are the
same thing, a necessary underpinning of his argument, and it is Dr. Voss's tesimony that they are not.
Nothing in section 12.08 of the Listings (Persondity Disorders) is necessarily incongstent with an ability to
understand and pursue one’ s remedies. 20 C.F.R. Part 404, Appendix 1, § 12.08.

The plaintiff pointsto severd other dleged errors by the adminigtrative law judge that he contends
entitle him to remand. Fird, he assarts that the adminigtrative law judge mede factud errors “ about what
others have done for [him] and what he has donefor himsdlf.” Statement of Errorsat 10-14. Much of his
discussion focuses on whether hissigter, Dorothy Edwards, washispayeeat relevant times. Id. That issue

isirrdlevant, given thetestimony of Dr. VVassthat the plaintiff washimsalf capable of pursuing hisremediesa

mention acoholism.



the rdlevant times. Whether or not the plaintiff relied on othersto do things for him at the rdlevant times
makes no difference to the outcome under the circumstances.

Second, the plaintiff contends that the adminigtrative law judge “ assumes thet [he] could not have
been so continuoudy intoxicated during the relevant timesthat hecouldn’t pursue hisremedy,” assarting thet
this assumption lacks factual support and “is the wrong legdl standard.” 1d. a 15. Thisargument isaso
precluded by Dr. Voss's testimony, which took acohol abuse into account. Record at 413-21. His
testimony aso took into account al of the asserted menta conditions for which the plantiff provided
evidence, which addressesthe plaintiff’ s next argument, that the administrative law judge“ gpparently” failed
to congder the impairments in combination, Statement of Errors at 16.

The plantiff dso contendsin conclusory fashion that theadminidrativelaw judgefaledto givehim
the benefit of any reasonable doubt as required by SSR 91-5p. Id. at 16-17. To the extent that this
argument is properly before the court, see Graham v. United States, 753 F. Supp. 994, 1000 (D.Me.
1990) (mere mention of issue, unaccompanied by devel oped argument, deemed waiver), giving adameant
the benefit of areasonable doubt does not require the administrative law judge to ignore the testimony of a
medica expert. If aclamant could establish reasonable doubt merely by presenting conflicting medical
evidence, the adminigrative law judge could not carry out thetask of resolving such conflicts. Ruling 91-5p
cannot reasonably be interpreted to require the commissioner to award benefits to every damant who
presents any medica evidence in support of hisor her clam, regardless of the existence of contradictory

medica evidence in the record. That would be the practical outcome of the plaintiff’ s argument.



Findly, the plantiff mentions the failure of the defendant to produce the records of his 1995
application, contending that this entitles him to reopening of that application. Statement of Errorsat 17.* He
cites no authority in support of thisargument. He speculatesthat “[i]t is possble that [he] has an argument
that he was not notified after being put on acoholism bendfits after his 1995 Application.” 1d. Atord
argument, counsd for the plaintiff Sated that the plaintiff was in prison at the time the benefits awarded in
1995 were terminated. Thisis borne out by the “closng argument” submitted to the adminigrative law
judge by counsd for the plaintiff, showing thet the plaintiff “began hislong prison sentence to the Maine
State Prison” on May 15, 1996 and that his benefits were terminated in January 1997. Record at 90, 93.
According to this document, the plaintiff was released from prison on September 29, 1998 and filed an
gpplication for benefits on November 5, 1998. 1d. & 93. Astheplaintiff admitted,id. at 92, he would not
have been digiblefor benefitswhileincarcerated, 42 U.S.C. 8 1382(e)(1)(A), 20 C.F.R. §416.211. Thus
he could not have been harmed by any possiblelack of notification under the circumstances presented.®> He
filed anew gpplication shortly after hisdischargefrom prison. Inthat gpplication hedleged an onset date of
June 1, 1969, Record at 100, which was well before the date on which he was released from prison. In
addition, as noted by counsdl for the commissioner at ord argument, reopening of the 1995 gpplication was
not available in any event because the plaintiff had been awarded benefits on that gpplication and the

benefits were only terminated due to a change in the statutory terms of digibility. See SSR 91-5p at 810

* The plaintiff also argues that the defendant may not assert res judicata asan affirmative defense when apreviousclaim
file cannot be located. Statement of Errorsat 18. The defendant is not asserting that defense in this case.

® The regulations do provide for reconsideration of atermination and arequest for continuation of benefits pending the
reconsideration, 20 C.F.R. 88 416.995, 416.996, if the request for reconsideration is made within 10 days after receipt of the
notice of termination, 20 C.F.R. 8§ 416.996(c)(1). However, the plaintiff would not have been dligible for benefitsif he had
reguested reconsideration in January 1997. In addition, it isthe claimant’ s duty to inform the commissioner of achange of
address, including one that occurs during incarceration, so that the fact that the plaintiff wasin prison when the notice of
termination would have been issued does not help his argument based on the assertion that he “ might not have” received
the notice, because he has made no showing that he informed the commissioner of his new address. See Kimv.
(continued on next page)



(reopening available when damant prevented from timely requesting review of adverse determination,
decigon, dismissd, or review by aFederd digtrict court). The“remedy” availableto the plaintiff under the
circumstances was thefiling of anew application, which he did.

The plaintiff dso assertsthat the 1995 file would demongrate whether he actudly had apayeeat the
time the benefits awarded in 1995 were terminated. Statement of Errorsat 17. As| have dready noted,
this concern isirrdevant because Dr. Voss stestimony establishes the plaintiff’ s own capacity at thetime
independent of the existence of any designated payee.

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to de novo review by
the district court and to appeal the district court’s order.

Dated this 24th day of June, 2004.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
WALTER A EDWARDS represented by REMINGTON O. SCHMIDT
P.O.BOX 6 DTS

Commissioner, Soc. Sec. Admin., 84 Fed. Appx. 812, 813-14, 2003 WL 22977072 (9th Cir. Dec. 16, 2003), a **1.
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