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REPORT AND RECOMMENDED DECISION*

This Socia Security Disability (“SSD”) apped raises the issue whether subgtantia evidence
supports the commissioner’ s determination thet the plaintiff, who dlegesthat heis disabled by chronic pain
syndrome with fibromyagia fegtures, is capable of making a successful vocationd adjustment to work
exiging in sgnificant numbersin the nationa economy. | recommend that the decision of the commissioner
be vacated and the case remanded for further proceedings.

Pursuant to the commissone’s sequentid evduation process, 20 C.F.R. 8 404.1520;

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeksreversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Ord
argument was held before me on June 21, 2004, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral
argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
the administrative record.



law judge found, in rlevant part, that the plaintiff retained the resdua functiond capacity (“RFC”) to Sit,
stand or walk for up to eight hours in an eight-hour day (with a need to be able to dternate Stting and
ganding at his option), to lift up to ten pounds frequently and twenty pounds occasiondly and to use his
handsfor repetitive grasping and fine mani pul ation, athough he could not squat, kned, crawl, climb or work
with hisarms above shoulder level and could not be exposed to unprotected heights, moving machinery or
cold temperatures, Finding 7, Record at 22; that he retained the RFC to perform subgtantialy thefull range
of light work — a capacity that was not compromised by any nonexertiond limitations, Findings12 & 14, id.
at 23; that based on hisexertiond capacity for light work, age (“younger individual between the ages of 45
and 49”), education (high school or high-school equivaent), and work experience (no transferable skills
and/or trandferability of skillsnot an issue), Rule 202.21 of Table 2, Appendix 2 to Subpart P, 20 C.F.R.
8 404 (the “Grid”) would direct a concluson of not disabled, Findings 9-13, id. at 22-23; that usng the
Grid as aframework for decisionmaking, the plaintiff was not disabled, Finding 14, id. at 23; and that he
thereforewas not under a disability a any time through the date of decision, Finding 15, id.? The Appeds
Council declined to review thedecison, id. at 5-7, making it thefina determination of the commissoner, 20
C.F.R. § 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).
The standard of review of the commissioner’s decison is whether the determination made is
supported by subgtantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health
& Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported

by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

2 The plaintiff had acquired sufficient quarters of coverage to remain insured, for purposes of SSD, through the date of
decision. See Finding 1, Record at 22.



Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs.,,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 5 of the sequentia process, a which stagethe burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d at 7. Therecord must contain positive evidence in support of the commissioner’ sfindings regarding
the plaintiff’'s resdua work capecity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff contends, in essence, that the adminidrative law judge could not supportably have
relied on ather the Grid or the vocationd testimony adduced a hearing to buttresshis Step 5finding. See
generally Itemized Statement of Errors Pursuant to Rule 16.3 Submitted by Plaintiff (“ Statement of Errors’)
(Docket No. 9). | agree that remand for further proceedingsis warranted.

|. Discussion

It isnot clear in this case whether the adminidirative law judge did or did not find thet the plantiff
auffered from significant nonexertional impairments, or did or did not rely soldly onthe Grid. Inthebody of
his decison, the adminigtrative law judge stated:

[The Grid] would direct afinding of not disabled if the clamant could perform thefull range

of light work. However, [the Grid] may be used to direct an unfavorable decison only if

the clamant has the exertiond resdua functiona capacity to perform substantidly al (as

definedin Socid Security Ruling 83-11) of the seven primary strength demendsreguired by

work at the given leve of exertion (as defined in Socid Security Ruling 83-10) and there

areno nonexertiond limitations. Becausethe dlaimant does not have the exertiond capecity

to perform al of the requirements of light work, because he requires asit/stand option, is

unable to squat, kned, crawl, climb, work with his arms above shoulder leve, or be

exposed to unprotected heights, moving machinery, or cold temperatures, [the Grid] may
not be used to direct afinding but must be used asaframework for determining disability.



Usng [Rule 202.21 of the Grid] asaframework, the undersigned has adso consdered the
testimony of the vocationd expert.

The Adminigrative Law Judge called upon the vocationd expert to identify jobs which a

hypothetica personwith theclamant’ sage, education, work history and resdud functiona

capacity could perform. The vocationa expert testified that such a hypothetica person

would be able to perform the following unskilled sedentary to light jobsin the boot and

shoe industry: as a Lacer, Tasseler, or Ironer, of which there are 30 such jobs for each

position in Maine, 300 such jobs for each position in New England, and 3,000 such jobs

for each postion in the United States. The vocationa expert <o testified that such a

hypothetica person would be able to perform the unskilled sedentary job as a cannery

worker, of which there are 50 such jobs in Maine, 500 such jobs in New England, and

5,000 such jobsin the United States.

Based on the testimony of the vocationd expert, the undersigned concludesthat consdering

the clamant’s age, educationad background, work experience, and resdud functiona

capacity, heis capable of making asuccessful adjustment to work that existsin sgnificant

numbers in the nationa economy.
Record at 21-22. Nonethdess, in his Findings, the adminigtrative law judge determined thet the plaintiff
retained the RFC to perform “subgantidly dl of the full range of light work,” uncompromised by any
nonexertiond limitations, and made no mention of the vocationd testimony. See Findings12-15, id. at 23.

As counsd for the commissoner conceded a ord argument, assuming arguendo tha the
adminigrative law judge did rely solely on the Grid, he erred. Asthe plaintiff observes, see Statement of
Errors at 3-4, sole rdiance on the Grid is permissble only to the extent that a camant can perform
subgtantialy thefull range of work in agiven exertiond category (inthiscase, light work), see, e.g., Ortizv.
Secretary of Health & Human Servs, 890 F.2d 520, 526 (1st Cir. 1989) (“[S]olong asanonexertiond
imparment is judifiably found to be subgtantialy consstent with the performance of the full range of
unskilled work, the Grid retainsits relevance and the need for vocationa testimony isobviated.”). A person
who requires a sit-stand option cannot perform subgtantialy the full range of light work. See, e.g., Socid

Security Ruling 83-12, reprinted in West’ s Social Security Reporting Service Rulings1983-1991 (“ SSR



83-12"), at 39-40 (individua who requires St-stand option “is not functiondly capable of doing ether the
prolonged Sitting contemplated in the definition of sedentary work (and for therdatively few light jobswhich
are performed primarily in asested position) or the prolonged standing or walking contemplated for most
light work(,]” dthough there are some jobs such a person can perform); Books v. Chater, 91 F.3d 972,
980 (7th Cir. 1996) (noting that per SSR 83-12, “one cannot assumethat individuaslimited to light work
with agt/stand option can perform the full range of light jobs because many, if not mogt, light jobs do not
afford an employee the option to St or stand a will.”).

Even giving the adminidrative law judge the benefit of the doubt and determining that — as counsel
for the commissioner posited a ord argument — the Findings construed together with the body of the
decision establish that he used the Grid solely asa“framework” (i.e., relied on vocationa- expert tetimony),
the decison ill fdls short of meeting the commissioner’s Step 5 burden Asthe plaintiff points out, see
Statement of Errors at 6, it is bedrock Socia Security law that the responses of a vocationa expert are
relevant only to the extent offered in response to hypotheticas that correspond to medica evidence of
record, see, e.g., Arocho v. Secretary of Health & Human Servs, 670 F.2d 374, 375 (1st Cir. 1982)
(“To guarantee that correspondence, the Adminigrative Law Judge must both clarify the outputs (deciding
what testimony will be credited and resolving ambiguities), and accurately transmit the clarified output to the
expert in the form of assumptions.”).

Astheplaintiff notes, see Statement of Errorsat 4, dthough the adminigrative law judge purported
to rely on a June 26, 2001 RFC assessment by the plaintiff’ stresting chiropractor, Richard N. Southiere,
D.C., heinexplicably omitted certain of Dr. Southiere’ sstated redtrictions, including restrictionsagainst use

of the hands for pushing or pulling, use of the feet for repetitive movements and aneed to avoid dl but



occasiond exposure to dust and fumes, compare Record at 20 with id. at 227 (Physica Capecities
Evaluation by Dr. Southiere dated June 26, 2001).

| am mindful that, as counse for the commissioner observed a ora argument, (i) Dr. Southiereisa
chiropractor —atype of practitioner not recognized as an “ acceptable medical source]] to establish whether
[a clamant has] a medicaly determinable impairment(s),” 20 C.F.R. 8404.1513(a), and hence a
practitioner whose RFC assessment isnot entitled to any specia consideration, seeid. §404.1527(8)(2) &
(d), and (ii) in crafting an RFC determination, an administrative law judge may pick and chooseand need
not adopt any particular medical opinionwholessle. However, once the adminidrative law judgesated thet
he had chosen to give “probative weight” to the Southiere opinion, see Record at 20, he should have
explained his rgection of any given portion of it, enabling the reader (in this case the reviewing court) to
discern whether the omission was an oversight or a considered choice.

Nor does the adminidrative law judge s partid reliance on the Disability Determination Services
(“DDS”) opinionsentirely rehabilitate the RFC finding. One of the DDS reviewerswho completed an RFC
assessment evidently was alayperson (whaose opinion accordingly was entitled to no weight). See Record
at 50, 179 (listing thereviewer asTom Crutcher, “SDM,” or “ Singe Decison Maker”). The second DDS
reviewer was indeed a physician, Lawrence P. Johnson, M.D., but again the adminidrative law judge
inexplicably omitted arestriction found by Dr. Johnson againgt more than occasiond use of the left upper
extremity for pushing or pulling. Compareid. at 20 withid. at 204 (Johnson RFC assessment dated April

25, 2001). Asbefore, without the benefit of an explanation, it isimpossbleto discern whether theomission



was an oversght or aconsidered choice. Nor am | willing to assumethat any error washarmlessat Step 5,
with respect to which the commissioner bears the burden of proof.

As the plantiff argues, see Statement of Errors at 5-6, the adminidrative law judge committed a
second species of Arocho error that independently warrants reversal and remand. He omitted from his
hypothetical question to the vocationa expert one of his own findings: that the plaintiff needed to avoid
exposure to “moving machinery.” Compare Finding 7, id. at 22withid. at 44-45. At ord argument, the
commissoner contended that the error was harmlessinasmuch astwo of theidentified shoejobs (lacer and
ironer) do not entall exposure to moving machinery. That appears to be the case. See, e.g., DOT
8§ 690.685-254 (lacer 11), 788.684-122 (upper-and-bottom lacer, hand), 788.684-130 (wrinkle chaser,
aso known, inter alia, asironer), 788.687-070 (lacer 1). Neverthdess, thevocationa expert testified that
thethree shoe-industry jobsthat she had identified collectively accounted for thirty positionsin Maine, three
hundred in the region and 3,000 nationally. See Record at 45." Intheabsenceof any evidenceilluminating
(1) how many positions corrdlate to each of the three shoe jobs, and (ii) whether the third shoejob entails
exposure to moving machinery, the commissioner fails to demondrate that the oversight necessarily was

harmless.®

% Dictionary of Occupational Titles listings that appear to correspond to the stated jobs do not explain whether those
particular jobs entail pushing or pulling with the upper extremity; however, they do state, as ageneral proposition, that a
jobisrated “light work” when it requires either “walking or standing to asignificant degree,” “ sitting most of the time but
entails pushing and/or pulling of arm or leg controls’ or “working at a production rate pace entailing the constant
pushing and/or pulling of materials even though the weight of those materialsis negligible.” See, e.g., Dictionary of
Occupationa Titles (U.S. Dep't of Labor, 4th ed. rev. 1991) (“DOT") §§ 529.686-014 (cannery worker), 690.685-254 (lacer
1), 788.684-122 (upper-and-bottom lacer, hand), 788.684-130 (wrinkle chaser, also known, inter alia, asironer), 783.687-070
(lacer ).

* The administrative law judge erroneously stated that the vocational expert had testified that there were thirty jobsin
Maine, three hundred in the region and 3,000 nationally for each of the three boot-and-shoe positions. Conpare Record
at 21 with id. at 45-46.

® The third shoe job is something of amystery. The hearing transcriptionist referred to it as“chancler [phonetic],” see
Record at 45, the administrative law judge dubbed it “ Tasseler,” seeid. at 21, and counsd for the commissioner suggested
at oral argument that it wasa“ channeler” position. My research revealed no DOT listing describing either a“chancler” or
(continued on next page)



On these bases, the plaintiff demondrates entitlement to reversd and remand for further
consideration not inconsstent herewith.

For the benefit of the parties on remand, should the court agree with the foregoing disposition, |
briefly address the plaintiff’s remaining points, discerning no further reversible error:

1 Thet, in contravention of Socid Security Ruling 96-8p, the decision cited no basis or
support whatsoever for its RFC assessment and did not address the plaintiff’s work-related menta
capacities, and in contravention of Manso-Pizarro the adminidrative law judge wrongly interpreted raw
medica data. See Statement of Errorsat 2-3. As discussed above, the adminidirative law judge s RFC
finding isflawed in certain respects that merit remand; however, it cannot fairly be characterized aswithout
any bass whatsoever. See, e.g., Record at 19-20 (discussing bases for RFC assessment). At ord
argument, counsdl for the plaintiff conceded that there is no issue concerning his menta capacity for
unskilled work and, thus, any error in omitting to discuss that issue was harmless. | do not find, nor does
the plaintiff identify, any repect in which the adminigtretive law judge attempted to interpret raw medical
datain the Record.

2. Theat theplaintiff’ sage a thetime of decison, 49 and ahdf yearsold, calsinto question the
applicability of Grid Rule 202.11. See Statement of Errors at 5 n.3. Inasmuch as gpplication of Rule
202.11 (pertaining to personsin the next higher age category, “closely approaching advanced age’) would

have led to the same outcome (not disabled), see Rule 202.11, Table 2 to Grid, any eror in faling to

a‘“tasseler” job. At oral argument, counsel for the commissioner suggested that the job was subsumed under alisting for
“channeler —insole,” DOT § 690.685-086; however, that simply istoo great astretch. The “channeler —insole” listing
bears no resemblance to the third job as described by the vocational expert. Compare Record a 46 with DOT § 690.685-
086. Therethusissimply no evidence as to whether the third job— whatever it is— entailsexposureto moving machinery.
As counsel for the commissioner seemingly implicitly conceded, the plaintiff’s performance of the fourth and final job
listed by the vocational expert, that of cannery worker, is precluded by the necessity to avoid exposure to moving
(continued on next page)



consder whether the plaintiff should be categorized for Grid purposes as a person closely approaching
advanced age was harmless.

3. Thet thejobscited by the vocationd expert do not exist in Sgnificant numbersin the nationa
economy. See Statement of Errorsat 6-7. Thevocationa expert testified that there were thirty of the shoe
industry jobs in Maine, three hundred in the region and 3,000 nationally. See Record at 45.° | find “raw
numbers’ casdaw indicating that even numbersin that ballpark can be “ggnificant.” See, e.g., Jenkinsv.
Bowen, 861 F.2d 1083, 1087 (8th Cir.1988) (500 jobs in region a significant number); Allen v. Bowen,
816 F.2d 600, 602 (11th Cir.1987) (174 podtions in area in which plaintiff lived a significant number);
Mercer v. Halter, No. Civ.A.4:00-CV-1257-BE, 2001 WL 257842, at *6 (N.D. Tex. Mar. 7, 2001)
(given plaintiff’s gpecidized skills, 500 jobsin Texas and 5,000 in national economy a sgnificant number);
Nix v. Sullivan, 744 F.Supp. 855, 863 (N.D. Ind. 1990), aff' d, 936 F.2d 575 (7th Cir. 1991) (675 jobs
in region a significant number).”

Totheextent the plaintiff arguesthat the shoe-industry jobsshould bedisregarded inasmuch asthey
do not actudly permit a 9t-stand option, see Statement of Errorsat 6-7, | disagree. Infact, thevocationd
expert testified that because employeesin those lines of work are paid on a“piecework” basisan employer
would not care whether they sat or stood, athough their choice would impact their income. See Record at

46-47. While te plantiff argued in his Statement of Errors that these piecework jobs should be

machinery. See DOT § 529.686-014 (cannery worker).

® For purposes of this argument, | ignore the cannery-worker job. Asthe plaintiff observes, see Statement of Errorsat 7,
the administrative law judge erroneously found that there were five hundred such jobsin the region and 5,000 nationally.
The vocational expert testified only that there were fifty such full-time-equivalent jobsin Maine; she offered no regional
or national statisticsfor that job. Compare Record at 21 with id. at 45.

"The plaintiff’s counsel also posited at oral argument that the commissioner cannot rely on asinglejob to meet her Step 5
burden, at |east unless there are thousands and thousands of positions within that job category (e.g., astore-dek job).
This argument is without merit. As counsel for the commissioner pointed out, this court previously held that the
commissioner could rely on the existence of onejob with 350 positions regionally to satisfy her Step 5 burden. SseWdch
(continued on next page)



disregarded becausethere are no satistics asto whether aperson who must do them with asit-gand option
can earn even minima compensation, see Statement of Errors at 6-7, his counsd acknowledged at oral
argument that he had no authority for that proposition and clarified thet, in any event, the point was folded
into his gt-stand argument.

4, Thet the adminidrativelaw judgefailed to resolve conflicts between the vocationd testimony
and the DOT, as required by Socid Security Ruling 00-4p. See Statement of Errors at 7-8. At ord
argument, counsd for the plaintiff withdrew that argument, stating that it was not necessary for the court to
reechit.

I1. Conclusion
For the foregoing reasons, | recommend that the commissioner’ sdecisonbeVACATED and the

case REMANDED for further proceedings not inconsistent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended deci sions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 24th day of June, 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge

v. Barnhart, 91 Soc. Sec. Rep. Serv. 463 (D. Me. 2003) (rec dec., aff'd Nov. 24, 2003).

10



Plaintiff

RONALD J JOHNSON

V.

Defendant

SOCIAL SECURITY
ADMINISTRATION
COMMISSIONER

represented by RICHARD M. GOLDMAN

represented by

11

VANDERMEULEN, GOLDMAN &
ALLEN PA.

37 GREEN STREET

PO BOX 806

AUGUSTA, ME 4332-806
623-8460

Email: rmg@vgaaw.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

KAREN BURZYCKI

ASSISTANT REGIONAL COUNSEL
OFFICE OF THE CHIEF COUNSEL,
REGION 1

Room 625 J.F.K. FEDERAL
BUILDING

BOSTON, MA 02203

617/565-4277

Emalil: karen.burzycki @ssa.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ESKUNDER BOYD

SOCIAL SECURITY
ADMINISTRATION

OFFICE OF GENERAL COUNSEL,
REGION |

625 JF.K. FEDERAL BUILDING
BOSTON, MA 02203
617/565-4277

Email: eskunder.boyd@ssa.gov
ATTORNEY TO BE NOTICED



12



