UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

THERESA R. THERRIEN,
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RECOMMENDED DECISION ON PLAINTIFF’'SMOTION FOR ATTORNEY FEES

The plaintiff has applied for an award of atorney fees pursuant to the Equal Accessto Justice Act
(*EAJA"), 28 U.SC. § 2412, in this action in which she obtained a voluntary remand for further
proceedings before the Socid Security Adminigtration. EAJA Application for Fees and Expenses
(“Application”) (Docket No. 15).

The EAJA provides, in rlevant part:

[A] court shall award to a prevailing party other than the United States fees
and other expenses . . . incurred by that party in any civil action . . . incdluding
proceedingsfor judicid review of agency action, brought by or against the United
Statesin any court having jurisdiction of that action, unlessthe court findsthet the
postion of the United States was subgantidly judified or that specid
circumstances make an award unjust.
28U.S.C. §2412(d)(1)(A). Thecommissioner concedesthat the plaintiff wasaprevailing party for these
purposes. Defendant’ sPartial Oppodition to Plaintiff’ s Application for Attorney’ s Fees, etc. (“Oppogtion”)

(Docket No. 16) at 1. She makes no argument that her position was substantidly justified or that any



specid circumstances exist that  would make an award unjust. She challenges the hourly rate of $160
sought by the plaintiff and .7 hours of time charged before the complaint wasfiled. Id. at 2-3.

The .7 hours to which the commissioner objects represents the sum totd of two entries on the
invoice attached to the application. On September 19, 2003 there is an entry for .4 hours, conssting of
“recelpt and review of documentsand Appeals Council denid from M. Currier.” [Exhibit 1] to Application
a [1]. On September 25, 2003 there is an entry for .3 hours, described as “prepare forms and |etter to
client.” Id. Thecommissoner contendsthat EAJA compensation isnot available “for adminidrativetime
spent prior to the remand and filing of thecomplaint.” Oppostionat 2. ShecitesSullivan v. Hudson, 490
U.S. 877, 890-92 (1989), in support of her position. 1d. However, that decison does not support the
commissioner’ s position. In that case, the Supreme Court held that attorney fees were not compensable
under the EAJA for time spent representing the clamant in non-adversarid administrative proceedings
before the Socid Security Adminigration after judicid remand. 1d. at 890-92. That isnot the Stuation
present here, where reimbursement for time spent determining the basis for seeking judicid review isthe
subject of the dispute. The amount of time spent in this activity is not unreasonable and the activity was
reasonably necessary to the filing of the apped which led to the voluntary remand. The commissoner’s
objection to thistime is without merit.

The commissioner aso chdlenges the hourly rate sought by the plaintiff. The EAJA provides, in
section 2412(d)(2)(A)(ii), that “ attorney fees shdl not be awarded in excess of $125 per hour unless the
court determines that an increase in the cost of living or a specid factor . . . justifies ahigher fee” This
subsection, which was amended in 1996 to increasetheindicated dollar limit from $75 to $125, see Pub.L.
104-121, 8 232(b0(1); 28U.S.C. § 2412, Higtorical and Statutory Notes, aso providesthat the amount of

fees awarded “shal be based upon prevaling market rates for the kind and quality of the services



furnished.” The commissoner contends that reimbursement in this case should be limited to the Statutory
maximum hourly rate, or, inthe dterndtive, to $156 per hour, which she caculatesto reflect theincreasein
the cost of living from 1996 to 2003, when most of the activity for which reimbursement is sought actudly
took place. Opposition at 3.

The commissioner isaware that this court has not limited EAJA recovery to $125 per hour for the
past severd years and has routindy awarded an hourly rate that reflects the increase in the cost of living
gnce 1996. In this case, the number of hoursincurred in 2003 is 2.8 and the number incurred in 2004 is
24. Exhibit 1 & 1-2. Application of the commissioner’s reduced hourly rate for 2003 would result in a
decrease of $15.20 in the totd fee sought of $982.00. This quibble represents an inconsequentia amount
not worthy of the court’ stime.

For theforegoing reasons, | recommend that theplaintiff be awarded atota of $982.00in attorney

fees.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright to de novo review by
the district court and to appeal the district court’s order.

Dated this 15th day of June, 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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