UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

WENDY PETERSON, )
)
Plaintiff )
)
V. ) Docket No. 03-174-P-H
)
SCOTIA PRINCE CRUISESLTD., )
)
Defendant )

MEMORANDUM DECISION ON MOTIONSIN LIMINE

Both parties havefiled motionsin limineto excludedl or part of thetestimony of an expert witness

named by the opposing party. | deny both motions.
I. ApplicableLegal Standard

Both parties seek to exclude expert testimony pursuant to Daubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). Defendant’sMotion
In Limine to Exclude Expert Testimony, etc. (“Defendant’s Motion”) (Docket No. 32) at 3; Plantiff’s
Moation in Limine to Exclude Portions of Opinion Tesimony of Edward David (“Plaintiff’s Motion™)
(Docket No. 33) at 3.

Daubert is often characterized as establishing the trid court as the “gatekeeper” for expert
tesimony. See 509 U.S. a 589 n.7. While it is now clear that the trid court’s generd “gatekeegping”
function with respect to expert testimony that was set forth in Daubert gppliesto dl expert testimony, not

just that based on scientific knowledge, Kumho, 526 U.S. at 141, it isalso dear that the specific andytic



factors listed in Daubert “neither necessarily nor exclusively gppl[y] to dl expertsor in every case)” id.

Relevant rdiability concerns may focus on persona knowledge or experience, not just scientific principles.
Id. at 148-49. “[T]he factors identified in Daubert may or may not be pertinent in assessing religbility,

depending onthe nature of theissue, the expert’ s particular expertise, and the subject of histestimony.” 1d.
at 150 (quoting with gpprova from the brief for the United States as Amicus Curiae). “[W]hether
Daubert’ s specific factors are, or are not, reasonable measures of rdiability in aparticular caseisamatter
that the law grantsthe trid judge broad latitude to determine” 1d. at 153.

II. The Defendant’s Motion
The defendant seeks exclusion of dl tesimony from the plaintiff’'s desgnated expert witness,

CharlesHarris. Defendant’ sMotionat 1. It contendsthat Harris sexpressed opinions*“are neither rdigble
nor helpful to thetrier of fact” becausethey are* untethered to any factsor data.” Id. at 3. Because hedid
not conduct any experiments or studies and his theories cannot be tested or subjected to peer review, it
contends that Harris s opinions “lack the [required] indiciaof rdigbility.” 1d. According to the defendant,
Harris intends to testify that the defendant should have had arcaming security guard on duty at the time of
the dleged attack, dthough he was unawarethat the defendant did have aroving watchman making rounds
at the time, never vigited the vessel and has never “been involved with any Smilar” passenger ferries, that
there was a lack of proper supervison of employees and enforcement of ship rules because the attack
happened; and that there was an inadequate background check on crew members and a failure to warn
passengers, athough he does not know what background check the defendant actualy conducted,

concedes that no specific warning would have prevented the attack, and does not know whether the
defendant bel ongsto ether of the two organizations upon whose sandards hereliesinthisregard. 1d. a 2-

3.



The defendant’ semphasis on scientific principles and replicable experiments or sudiesismisplaced
inthis case, which involves an dleged assault and robbery at night on the deck of a passenger and vehicle
ferry traveling between Portland, Maine and Nova Scotia. See, e.g., United Statesv. Hankey, 203 F.3d
1160, 1169 (9th Cir. 2000) (peer review, publication, potentia error rate not factors applicable when
reliability of proposed expert testimony depends heavily on knowledge and experience of expert, rather than
methodology or theory behind it). While it may be true that jurors can determine without Harris's aid
whether the defendant wasin compliance with its own safety manuas and employeerulesat thetime of the
dleged incident, see generally Torresv. K-Mart Corp., 145 F.Supp.2d 161, 162-64 (D.P.R. 2001), a
juror isnot likely to befamiliar with industry standardsthat may be gpplicable to the defendant, see Kerlec
v. E-Z Serve Convenience Sores, Inc., 1998 WL 637244 (E.D.La. Sept. 16, 1998), at *1- *2. Harris
does have experience with cruise ships, Objection to Motion to Exclude Testimony of Charles Harris
(“Plaintiff’s Oppogtion”) (Docket No. 39) a 6, which bear more resemblance to the ship a issuein this
case than the defendant suggests, Defendant’s Motion at 2.

Harris sproposed testimony as described by the defendant does appear to come closeto testimony
that is prohibited because it is connected to the facts “only by theipse dixit of theexpert,” General Elec.
Co. v. Joiner, 522 U.S. 136, 146 (1997), but the plaintiff has provided sufficient background, although
barely, todlow ajury toweigh it, see generally Ruiz-Trochev. Pepsi Cola of Puerto Rico Bottling Co.,
161 F.3d 77, 85 (1st Cir. 1998). For example, the plaintiff notes that Harris “does refer to IMO
[Internationa Maritime Organization] and internationd cruiselinestandards;,” that Harris sopinionisthat the
defendant did not follow asecurity program and enforceitsown rules, which would have medeit likely that
the assault would not have occurred; that Harris was employed as director of security for certain Carniva

Cruise Line shipsand has extensve experience“inthisareg,” rdating to cruise ship industry sandards; and



that Harris s opinion is that cruise ships and other common carriers have a duty to perform background
checks on their employees “in light of the common place occurrence of assault by crewmembers on

passengers.” Opposition 111 3, 6, 26, 33. The plaintiff satesthat Harrisreviewed the defendant’ swritten
manuals before reaching his opinions and discusses the available information concerning the defendant’s
performance of background checks onitsemployees. 1d. 17-8, 16-23. Thefact that the defendant may
not have belonged to the organizations whose standards Harris cites does not necessarily mean that their
standards are not or cannot be applicableto the defendant’ s operations. Theremainder of the defendant’s
specific objections go to the weight of Harris s proposed testimony rather than its admissbility.

On baance, the plaintiff’s presentation is minimaly sufficient to dlow Harris's tesimony to be
presented to ajury. This concluson does not mean that specific testimony by Harris, when it is offered,
may not be subject to objections that may be granted.

[11. The Plaintiff’s Motion

The plaintiff seeks to exclude the following expected testimony of Edward David, M.D., JD., an
expert witness identified by the defendant:

1. Itismorelikely than not that the plaintiff was not assaulted by acrew
member of the Scotia Prince or anyone else.

2. Theplaintiff has not provided any medica evidence of assault or rape.

3. Theplaintiff has" crested in her own mind afact pattern to explain her
physicd injuries due to her intoxication and the effects of acohol on memory
function.”

4. Itismorelikey than not that the plaintiff has used life experiencesto
fill in the time she cannat account for during the relevant period.

5. Thetimeframes provided by the plaintiff for the assault areincong sent
with the physica requirements for arape.

6. What the plaintiff’ sblood dcohol level would have been at thetime of

the aleged assault and how the plaintiff would have acted and how her nind
would have been affected by such an dcohol leve.



Plaintiff’s Motion i 3-7."  She contends that these opinions “do not satisfy the rdliability and relevancy
thresholds of Federal Rule of Evidence 702,” will midead the jury and will cause unfair prgudice. 1d. 1.
She ds0 assarts that David had not specified the methodology used to reach hisopinions. Id. 8. She
attacks the first and second listed opinions as conclusory, speculative and vague. 1d. 117, 21, 24. She
attacks the third and urth listed opinions as conjecture and inadmissible testimony concerning her
credibility. 1d. §26. She contendsthat the fifth listed opinion lacks areliable bass. 1d. 128. Findly, she
assarts that David is not qudified to offer the sixth listed opinion. 1d. 1 29.

In response, the defendant has submitted an affidavit from David which addresses many of the
plantiff’sassartions. Affidavit of Edward David, M.D., J.D. (Docket No. 38). David isthe deputy chief
medica examiner for the State of Maine, board certified in the fields of clinicad neurophysiology and legd
medicine, chairman of the Board of Licensurein Medicinefor the State of Maine and past president of the
Maine Medica Association and the American College of Legd Medicine. Id. 2. Hehasserved for 24
yearsasamedica examiner for the state and during thet time has been involved in the investigation of many
cases of rgpe or dleged rgpe and many casesinvolving dcohal intoxication. 1d. 5. He has studied the
effects of dcohal intoxication on memory. Id. 6. Heisfamiliar with the mechanics of rape and trained to
andyze physica evidence consstent with rgpe. 1d. 8. Itisaroutine part of hisjob to anayze dcohol
absorption rates and the effects of intoxication based on blood acohol testing. 1d. 13. Hisopinionsinthis
case are based on hisreview of the plaintiff’s medica records, including the toxicologist’s report on her
blood dcohal leved. 1d. 7. The defendant contends that David' s opinions “ are adequately grounded on

hisreview of the rdevant medicd evidence, Plaintiff’s own admissions, and his extensve experience asa

! The plaintiff has requested a hearing on her motion. Plaintiff’s Motion at 9. Because | conclude that the issues are
(continued on next page)



forensc medicd invedigator.” Objection to Plantiff’sMation in Limine to Exclude Portions of Opinion
Testimony of Edward David, M.D., etc. (Docket No. 37) at 6.

The plaintiff has made no attempt to demongtrate how the opinions at issue will midead thejury or
cause her undue prgjudice, and | will not consider those contentions further. David' s affidavit provides
auffident informetion to establish hisquaificationsto offer the opinionsat issue, hismethodology in reeching
those opinionsand therdiability of thoseopinions. Given thisbackground, the opinions are not speculative
or conjectural.? Nor do they present impermissibledirect attacks on the plaintiff’ scredibility.® A defendant
is not prevented from providing evidence that suggests that a plaintiff’ sverson of eventsisunlikdy; thet is
precisdly what a defendant is entitled to do. Thefact that such a showing reflectsadversdy on aplantiff’s
credibility isaninevitable consequence; to adopt the plaintiff’ s position would be to make much, if not mog,
of the usual means of defense unavailable to adefendant. To the extent that shefindsany of theopinions at
issue “vague,” the plaintiff may addressthat concern through cross-examination. Aswasthe casewith the
defendant’ s motion, many of the plaintiff’s ated concerns go to the weight rather than the admissibility of
the testimony at issue.

Aswasthe casewith the defendant’ smotion, my denia of thismotion doesnot precludethe plaintiff
from objecting & trid to specific testimony from David. The trid court will rule & that time on any such

objections.

adequately presented by the written materials submitted by the parties, the request is denied.

2 |n her reply memorandum, the plaintiff asserts, without citation to authority, that “[a]s a matter of common sense, it
would seem that a rape certainly would have occurred within the five (5) minute time frame alleged by the Plaintiff” and
that “[p]resumably, penetration could occur for as short aperiod of time as seconds, and without any physical injury or
‘evidence.’” Reply to Defendant’s Response to Motion In Limine (Docket No. 43) 1111. Since these assertions are not
necessarily matters within lay knowledge, their mere assertion cannot serveto render David’ s proposed expert testimony
on these points inadmissible.

3 Cf. United States v. Shay, 57 F.3d 126, 134 (1st Cir. 1995) (court may not exclude expert testimony simply because it
concerns a credibility question).



V. Concluson
For the foregoing reasons, the defendant’s motion in limine to exclude the testimony of Charles

Harris and the plaintiff’s motion in limine to exclude portions of the testimony of Edward David are

DENIED.
Dated this Sth day of June 2004.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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