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MEMORANDUM DECISION ON PLAINTIFF’'SMOTION TO STRIKE
AND RECOMMENDED DECISION ON CROSS-MOTIONS
FOR JUDGMENT ON ADMINISTRATIVE RECORD

Defendant Gordon R. England, Secretary of the Navy (“ Secretary”), and plantiff Arthur J. Leveris
cross-move for judgment on the adminigrative record in this case chdlenging the Navy's decison to
discharge Leveris and seek recoupment of nearly $75,000 expended in educating him at the United States
Nava Academy (“Nava Academy”). See Defendant’sMoation for Judgment Based on the Adminigtretive
Record, etc. (“Defendant’ sMotion for Judgment”) (Docket No. 34); Plaintiff’ s Oppositionto Defendant’s
Motion for Judgment Based on the Adminigrative Record and Motion for Judgment Based on the
Adminigrative Record, etc. (“Plantiff’s Cross-Motion”) (Docket Nos. 37, 42); see also Complaint
(Docket No. 1).

Rdatedly, Leveris asks the court to strike a statement of materid factsfiled by the Secretary, and

the Secretary opposes Leveris s cross-moationin part onthebasisthat it wasbdatedly filed. See Plantiff's

Motion To Strike Defendant’ s Statement of Undisputed Materia Factsin Support of Defendant’ sMotion



for Judgment Based on the Adminigirative Record, etc. (“Plantiff’sMotion To Strike”) (Docket No. 39);
Defendant’s Response to Plaintiff's Cross-Motion for Judgment Based on the Adminigirative Record
(“Defendant’ s Judgment Opposition”) (Docket No. 43).

For the reasons that follow, | deny the motion to strike, rgject theinvitation to disregard Leveris's
cross-motion on the basis of itsuntimely filing and recommend thet the Secretary’ smotion for judgment on
the adminigtrative record be granted and that of Leveris be denied.

I. Applicable Legal Standards

In his two-count complaint, Leveris chalenges the Navy's action discharging him and seeking
recoupment of education expenses as (i) arbitrary, capricious and unsupported by substantia evidencein
violation of the Adminigirative Procedure Act (“APA”), 5U.S.C. 8§ 706, and (ii) renderedinviolation of the
Statute governing correction of military records, 10 U.S.C. § 1552(a). See Complaint 11133-43. InanAPA
case, the court is tasked to judge the challenged decision against the backdrop of the record as awhole.
See, e.g., NLRB v. Beverly Enters.-Massachusetts, Inc., 174 F.3d 13, 23 (1st Cir. 1999). “Arbitrary
and capriciousreview requiresthe court to consider whether the decision was based on aconsideration of
the relevant factors and whether there has been aclear error of judgment.” McDonnell Douglas Corp. v.
United States Dep’t of Air Force, 215 F. Supp.2d 200, 204 (D.D.C. 2002) (citation and interna
quotation marksomitted). However, “[a] reviewing court does not subgtituteitsjudgment for the judgment
of the agency under the arbitrary and capricious standard of review.” Id.

By cross-moving for judgment based on the adminigtrative record filed in this case, the parties
empower the court to adjudicate this case based on that record, resolving any factua as well as legd

disputes. See, e.g., Brotherhood of Locomotive Eng'rsv. Springfield Terminal Ry. Co., 210 F.3d 18,



31 (1st Cir. 2000) (“In a case submitted for judgment on a stipulated record, the district court resolves
disputed issues of materid fact.”) (citation omitted).
[I. Motion To Strike; Tardy Filing of Cross-Motion

The current round of briefing represents the parties second attempt to present the merits of their
dispute. On December 11 and 12, 2003, respectively, the Secretary filed amotion for summary judgment
and an accompanying statement of materia facts. See Defendant’s Motion for Summary Judgment, etc.
(Docket No. 21); Defendant’ s Statement of Undisputed Materia Facts (Docket No. 23). Leverismoved
to drike the exhibit upon which the Secretary’ s statement of materid facts heavily relied — a copy of the
decision of the Board for Correction of Nava Records(“ Correction Board”) in his case— arguing that the
Secretary improperly cited to the Correction Board' s overview of the underlying facts rather than to the
adminidgrative record asawhole. See Flantiff’'s Mation To Strike Exhibit A to Defendant’ s Statement of
Materia Undisputed Factsin Suport [sic] of Defendant’ sMotion for Summary Judgment, etc. (Docket No.
24).

| granted the motion to strike in part, as a result of which | recommended that the Secretary’s
motion for summary judgment be denied. See Memorandum Decison on Plaintiff’ sMaotion To Strikeand
Recommended Decison on Defendant’s Motion for Summary Judgment (*Recommended Decision”)
(Docket No. 33). | further recommended “that the parties be directed to file, within fourteen days of the
court’s action on this recommended decision, ether cross-motions for summary judgment, properly
supported in accordance with Federal Rule of Civil Procedure 56 and Local Rule 56, or preferably cross-
motions for judgment based on the administrative record filed on July 29, 2003 and August 15, 2003,

properly supported in accordance with Loca Rule7.” 1d. at 4.



On March 16, 2004 Judge Hornby entered an order adopting the Recommended Decision. See
Docket No. 36. Prior to that time — on March 11, 2004 — the Secretary filed the ingtant motion for
judgment on the adminigtrative record. See Docket No. 34. On April 1, 2004 Leverisfiled acombined
opposition to the Secretary’s motion and cross-motion for judgment on the administrative record. See
Docket Nos. 37 & 42.

Leveris moves to drike the Secretary’s newly filed statement of materid facts, see Defendant’s
Statement of Undisputed Materia Facts (Docket No. 35), on the ground that it has no placein the context
of amotion for judgment on the adminigtrative record, see Plantiff’s Motion To Strike. The Secretary
opposes the motion, explaining that inasmuch asthereisno Loca Rule specificaly governing amotion for
judgment on the adminigtrative record, he took the precaution of filing a statement of materia facts(which
he cross-references in his brief) to assgt the court and to meet an arguable filing requirement. See
Defendant’ s Response to Plaintiff’s Motion To Strike (Docket No. 41).

Leveris is right. Loca Rule 56 does not pertain to a motion for judgment based on the
adminigrative record, and no separate statement of material facts need have beenfiled. Inaccordancewith
Local Rule 7, the Secretary need only have summarizedin hismemorandum of law such factsas hewished
to highlighnt (with supporting citations to the record). Nonetheless, no useful purpose would be served in
griking his statement of materid facts, which is cross-referenced in his brief, and directing himto refile his
memorandum with supporting citations interpolated therein. | accordingly deny the Plantiff’sMotion To
Strike, choosing instead to congtrue the Secretary’ s memorandum as though his cross-referencesto his

statement of material facts were direct references to the underlying record material.*

11 will disregard Leveris s responsive statement of material facts, which he seemingly filed in an abundance of caution
(continued on next page)



Onefurther preliminary matter meritsattention. The Secretary asksthat Leveris scross-motion be
denied in part on the basis of itstardiness. See Defendant’ s Judgment Opposition at 1. | declineto do so.
Asthe Secretary points out, Leveris's cross-motion was due by March 30 and wasfiled two dayslate, on
April 1. Seeid. Nonetheless, asLeverisregoins, not only wasthe Secretary not prejudiced by thetardiness
but dso the vehiclethe Secretary chosefor resolution of the dispute contemplates afind adjudication of dl
cdamsinthe case. SeePantiff’sReply to Defendant’ s Opposition to Plaintiff’s Response to Defendant’s
Motion for Judgment Based on the Administrative Record and Moation for Judgment Based on the
Administrative Record (Docket No. 44). Thus, had | recommended denia of the Secretary’ s motion for
judgment, | necessarily would have recommended judgment in favor of Leveris. | accordingly consider
Leveris s cross-motion on its merits.

[11. Factual Context

In August 1997 former Navy Ensgn Leveris was astudent at the Navy’ s Surface Warfare Officers
School (“SWOS’) in Newport, Rhode Idand. Certified Administrative Record (“Record”), filed by
Secretary on July 29, 2003 (confidential version) and August 15, 2003 (non-confidertia verson), Vol. | a
310, 317. He had been appointed to the Naval Academy Preparatory School in 1992, seeid. at 47, 77,
after an outstanding high-school football career that included receipt in 1991 of the James J. Fitzpatrick
Trophy, “the schoolboy Heisman Trophy of Maine,” seeid. at 71-73. Hewas courted by the football
coaches of anumber of ingtitutions, including Cornell Univeraty, Williams College, Brown Universty and
the Universty of Notre Dame, seeid. at 113-52, before choosing to atend the Naval Academy, from

which he graduated in May 1997, seeiid. at 318.

simply to ensure that he fully answered the Secretary’ s motion for judgment. See Plaintiff’s Opposition Statement of
(continued on next page)



Sometime prior to August 6, 1997 (the exact date is unclear from the medica note of record)
Leveris sought trestment for stiffness and pain in his lower back radiating into his right leg, which he
attributed to aweight-lifting injury sustained three weeks earlier. Seeid. at 235. He was diagnosed with
lumbar strain with sciatica, prescribed Naproxen and Fexeril (one tablet of each to be taken three times
daily)? and told to follow up on August 6, 1997 or sooner if his symptoms worsened. Seeiid.

OnAugust 6, 1997 aclassmate of Leveris sreported to the SWOS academic director that duringa
Unit 5B (“Moboard”) examination that morning he had witnessed Leveris taking with another dudent,
Ensign Ma,? and writing on hisexam as helooked at that of EnsgnMa. 1d. at 290, 294-96. Thefollowing
day Lieut. Michael Gorman, alegd officer, confronted Leveriswith the chargesagainst him and advissdhim
of hisrights. Seeid. at 304-06. Leverischosenot to makeastatement. Seeid. That day hewas obliged
to retake the Unit 5B examination. Seeid., Val. Il at 1002. He did far worse on the retake than he had
ontheorigind examinaion. Seeid., Vol. | at 179.

Another SWOS I egd officer, Lieut. John B. Garry, conducted apreliminary inquiry, recommending
by memorandum dated August 28, 1997 that Leveris sdleged violation of the Uniform Code of Military
Justice (“UCMJ’) Article 133 be processed for commanding officer’ snon-judicial punishment. Seeid. at
290.* Lieut. Garry based his recommendation in part on areport by another officer, Lieut. Rebecca A.
Moore, that comparison of thetest papersof Leverisand Ensign Mareveded “aquestionable pattern of the

sameincorrect answers,” with “many of ENS Leveris answerson hisfirst exam differ[ing] from [those of

Material Facts (Docket No. 38) at 1.

% The relevant medical note states that the Naproxen and Flexeril were prescribed “TID,” see Record, Vol. | a 235, whichis
an abbreviation for the Latin phrase “ter in die,” meaning three times a day, see Stedman’sMedica Dictionary 1835 (27th
ed. 2000).

% In accordance with the protective order entered in this case, see Stipulated Protective Order (Docket No. 8), and the non-
confidential version of the Record | have withheld the full names of certain individuals.



Enggn Mg by (+/-) 1.7 Seeid. at 290-91. Lieut. Garry also based his recommendetion in part ona
memorandum dated August 26, 1997 from Leveris s student advisor stating in relevant part:

ENS Leverisisabarely average student with acurrent average of 3.31 and class standing

of 171 of 196. He hasfailed two exams, navigation and maneuvering board. He has been

counsded by me four times. His first counsdling sesson wes the initid check in. The

following sessions were for poor performance on exams and failure to report to me when
required. Heiscurrently on 18 hours of night study and digiblefor reduction to 12 hours.
Id. at 302; see alsoid. at 290.

The above-described counsdling session for failureto report when required was held on August 8.
Seeid. at 331. At that time, the student advisor reminded Leveristhat he had been told to see him/her
immediatdly upon learning that he had failed an examination Seeid. The day after the student advisor
penned the August 26 memorandum, he/she again counsaled Leveris for fallureto meet night-study hours.
Seeid. at 332. Leveriswasremoved from night study on September 3; however, the student advisor again
imposed twelve hours of mandatory night study on September 8 asthe result of another exam failure. See
id.

On or about September 5, 1997 Leveris was notified that the commanding officer intended to
impose nontjudicid punishment and that he had the right to choose to refuse imposition of non+judicid
punishment but could face court-martid if he exercised thet right. See id. at 307-08. After Leveris
exercised his further right to confer with a military lawyer he elected to proceed by way of non-judicid
punishment, listing witnessesand attaching awritten statement. Seeid. at 308-09. A “captain’smast” was

held on September 23, 1997, seeid. at 230, following which the SWOS commeanding officer, Capt. E.C.

McDonough, issued Leveris a punitive letter of reprimand dated September 25, 1997 dtating, inter alia:

* Article 133 of the UCMJ proscribes “conduct unbecoming an officer and gentleman,” which is expressly defined to
(continued on next page)



During Commanding Officers nonjudicia punishment proceedings, it was determined thet
you did, by your own admission, on or about 6 August 1997, while undergoing awritten
examination on the subject of Unit 5B Surface Warfare Officers School Divison Officer
Course materid, wrongfully and dishonorably receve unauthorized aid by copying answvers
from another student. 'Y our lack of judgment and maturity in thismetter aremgjor points of
concern. However, your falureto live up to your obligationsasanava officer, asoutlined
and agreed to in your oath of office, is the mogt disheartening aspect of this incident.

Having failed to live up to the sandards required of nava officers, you have disgppointed a
great many people.

Id. a 310. By memorandum dated September 25, 1997 Leveris appeded his punishment on the grounds
that it wastoo harsh and that the captain did not have dl pertinent information. Seeid. at 280. He stated,
inter alia:

3. Onthemorning of the 5B Moboard Exam, 06AUG97, | had trouble getting out of bed
do [sc] to the severe pain in my back and my legs. | proceeded to take my prescriptions
that were prescribed to me by Navy Medical. | wastold to take 1 tablet of Naproxinand
Cyclobenzaprine by mouth 3timesaday. After getting out of bed, | proceeded to teke 3
tablets of both Naproxin and Cyclobenzaprine because of the condition | wasin. | took
the test that morning in a sate that is ill not clear to me to this day. My actions on
06AUGYY7 aretruly not characteristic of me, and aretruly not something | am proud to talk
about. Thething that upsets me the most is| knew al of the materid the week and night
before the exam. | dso did exceptiondly well on dl the quizzesleading up totheexam. |
took a practical exam the night before the exam and dso did extremely well.

4. | have dways taken the blame when | failed a something in my life. In this casg, |

blame my actions on the heavy narcotics | wason. Again, | am not one to make excuses
or oneto point the finger at someone ese. However, | know | would never do something
likethisunder my normal hedlth. | am aso concerned why | wasnot sick in quarterswhen
the condition | was in was S0 severe.

5. On07AUG97, my class section had firefighting school at 0630. Again, | had trouble
getting out of bed because of the pain in my back and legs. | took 3 tablets of both
Naproxin and Cyclobenzaprine and drove to firefighting school. | was not dlowed to
participate in thefirefighting school because of the medication | wason. The Petty Officer
at the school told meto go home. When | got home | went to bed. Later that afternoon,
LT. Gomez cdled meand told me| had to comeinto study. | wasin no staeto drive nor
was | in any state to study. | took my medication as prescribed and reported to LT.

include cheating on an examination. See Record, Vol. | at 314.



Gomez. When | got to SWOSDOC, L T. Moore made metake aretake on the 5B exam.

| did thefirst few problems and then proceeded to sit there in a confused state. | wrote
down answers without working out any of the problems on the remainder of theexam so|l
could get back to my apartment and go back to bed.

6. In hindsight, | should have told the instructors and my student advisor about my back
gtuation and the pain | was experiencing in my back and legs. | think one of the reasons|
did not bother telling anyone in the ingtructor bay about my back is because | had the
impression that they did not care about their people. Furthermore, | was not asked once
by my student advisor if | had any problems whatsoever.

7. Indosing, | fed that | had the courage to admit my ingppropriate actions a Captain’s
Madt, which | fed says something about my honor initsdlf. | also fed that one isolated
incident like this should not end a young officer’s career. The Navy Core Vdues are
concrete and | support them whole heartedly. | believe | have the honor, courage, and
commitment to do thisjob effectively in order to support and defend the Condtitution of the
United States. | have dways been in great physical shape besdes thisinjury and | have
aways practiced and preached the importance of integrity. | fed that thisincident is a
direct result of the medication and narcotics | was on.

Id. at 280-81. Leverisattached, anong other things, acopy of apagefrom the Physicians Desk Reference
describing Hexeril (Cyclobenzaprine HCI). Seeid. at 281-82.

On or about October 27, 1997 the acting SWOS commanding officer, Capt. R.L. Etter (who,
inasmuch as gppears, succeeded Capt. McDonough), recommended to the commander of the Nava
Education and Training Center that Leveris' s appeal be denied. Seeid. at 279. Capt. Etter wrote, inter
alia:

4. ENSLeveris academic performance while assigned to the Divison Officer Coursewas

below average. Hisclassstanding was 164 of 193 after el even weeks of study putting him

in the bottom twenty-five percent of hisclass. Hisgrades on the quizzes hereferred to in

his appedl |etter were adso below the class average.

5. ENS Leveriswas awarded a Punitive Letter of Reprimand. Due to the seriousness of

the offense, that cheating Strikes a the very heart of acommand whose primary missonis

to train and prepare Surface Warfare Officers in a classroom environment for rigorous

tasksthey will encounter when they reach thefleet, | fed [that the] punishment wasjust and
proportionate to the offense for which ENS Leveris was found guilty.



Id. at 279. On or about November 13, 1997 the commander of the Naval Education and Training Center,
R.C. Bogle, denied Leveris s appedl, Sating, inter alia:
3. Reference (a) [Leveris sapped letter] states that the reason you cheated on the exam
was due to the fact that your judgement [sic] wasimpaired dueto prescribed narcotics. |
find it unbelievable that you smply did not notify your instructors or student advisor of the
condition you clam you were in. | do not accept your statement that “ . . . | had the
impression that they did not care about their people.” You smply could have asked
anyone in your chain of command to attend sick cdl. | find your decison to knowingly

cheat on the Navy exam to be exceptionaly poor judgment, and in direct contrast to the
standards set for United States Nava Officers.

4. Furthermore, your student advisor . . . presented evidence to the preiminary
investigating officer that your overdl class performance was bdow average. You
congtantly required counsdlling concerning poor performance and failure to report. Y our
Commeanding Officer confirms. . . that your comments . . . to me concerning your prior
academic achievementsare mideading. Thisonce again strikes directly at the Navy Core
Vauesyou mentionin your apped. | must serioudy question your honesty, character, and
integrity.

Id. at 277.

By memorandum dated December 4, 1997 Leveris atached a statement to his punitive letter of
reprimand again describing his medica circumstances on August 67, 1997. See id. at 312. By
memorandum dated December 22, 1997 Capt. Bter recommended to the chief of nava personne that
Leveris be adminigratively separated from active nava service and obliged to repay costs of his Nava
Academy education. Seeid. at 285-86. On or about January 8, 1998 Cdr. Bogle concurred with that
recommendation Seeid., Val. Ill at 992.

By memorandum dated March 10, 1998 the chief of navd personnel, W.F. Eckert, informed
Leveris that the “Show Cause Authority” had reviewed his case and determined that there was sufficient
evidence to separate him involuntarily from the Navy based on hisnon-judicid punishment on September

23,1997. Seeid., Vol. | at 272. Leveriswasinformed of rightsthat included the opportunity to submit a

10



rebuttal, see id. at 273, and he did so on or about March 20, 1998, seeid. at 37-41. He expressed regret

that he had chested on his Unit 5B exam, noting, inter alia:

As| previoudy stated in my apped from nonjudicid punishment, | took the 5B
examinadaethat isgtill not clear to methisday. | wastaking two extrapillsfor every pill
| was prescribed to take. Why do | put alot of the blame of my actions on the narcotic |
wason? Itisvery smple. | have never in my life put my honor on the line for any of my
closest friends, let donefor an exam. | have never chested on an examin my life, and why
would | now after receiving thisbig burden of duty and loyaty to country that | am carrying
on my shoulders? | mysdf would not. That iswhy | fed the narcoticsmade mereactina
way | would have normdly never acted. | am an honest person, | have astrict obedience
to duty, and | believein my job and the oath to serve and protect the people of thisworld.
| am ashamed that | imparted poor judgement [sic], but | do believe in redemption and a
second chance. One aror in judgement [Sc] should not determine my worth as anava
officer or a person.

Id. at 37. Heenclosed, inter alia, materid on Cyclobenzaprine. Seeid. at 37, 39-41.

In response to Leveris's rebutta, on or about April 15, 1998 the SWOS commanding officer,
Capt. T.M. Wittkamp (who, inasmuch as appears, succeeded acting commanding officer Capt. Eter),
recommended that Leveris be discharged without a show-cause hearing inasmuch as he had not
demonstrated that speciad consideration or further review of his case was warranted. Seeid. at 263. By
memorandum dated April 28, 1998 Cdr. Bogle concurred, stating: “ ENS L everisexercised extremely poor
judgment in overuse of a narcotic, and then used it as an excuse to cheet on an exam. | do not believe a
show cause hearing iswarranted.” 1d. at 262.

On or about April 30, 1998 Rear Adm. L. R. Marsh, deputy chief of navad personnd,
recommended to the Secretary that Leveris be discharged and obliged to repay $74,966.40 in Nava
Academy expenses. Seeid., Vol. [l at 1007-08. He observed, anong other things:

ENSLeveris argument that the* drug made him cheat” ignores hisreal misconduct,

thet is, the fact he knowingly and willfully over-medicated himsdf. He demonstrated a

severe lack of judgment by endangering hisown hedlth and the sefety of those around him.
If the over-medication did cause him to cheet, it shows the extent to which drugs,

11



prescribed or not, can dter behavior when abused. ENSLeveris actions, if donewhilein
the Fleet, could have endangered his ship and its entire crew.

Id. at 1008.

By letter dated May 15, 1998 Francis J. Flanagan, counsdl for Leveris, contacted Assdant
Secretary of the Navy for Manpower and Reserve Affairs Bernard Rostker, forwarding what he described
as new and vital evidence proving that Leveriswas the victim of nava medical malpractice and/or reverse
discrimination. Seeid., Vol. | at 251. Inasmuch as appears, Flanagan’s enclosures included aMay 13,
1998 report by psychologist Charles W. Heffner, Ph.D., touching on the subject of Leveris sdecision to
take an overdosage of hismedications. Seeid. at 43-47. Dr. Heffner noted, inter alia:

As [Leverig rdates, the pain was severe and the one tablet each as prescribed was not

offering relief. He was scheduled to take the exam on the day indicated and instead of

begging off due to the pain, he felt he had to do his duty and carry on, S0 he took extra
medication thinking that would alow him to do so. What we specul ate happened herein

terms of the extra medication was afunction of what we would take the liberty of defining

asa‘VinceLombardi Mentdity’ (of Green Bay Packersand Washington Redskinsfame).

The often quoted statement atributed to Lombardi that, “Winning isn't everything, it' sthe

only thing,” has been and continuesto be the defining sancein competitive sports. That is,

that no matter what, you stay in the game and play to win; if severe injuries are sustained,

you find away of fixing it temporarily either by injecting an anesthetic and/or taping it up

and get back in the game, and focus on playing, not your injury. Next to the Navy, his

family and country, Ensgn Leverisloves ahletics. . . .

The points made here are for the obvious reason, of first acknowledging that it was not

good judgment for Ensign Leveris to take more medication than prescribed but secondly

and mitigating thefirg, that it is understandabl e when one consders where he comes from,

in terms of the competitive/athletic mentdity.

Id. at 45-46. Dr. Heffner also expressed the opinion that during the Unit 5B examination Leveris“wasin
what could be described as a chemically dtered menta state during which his normal capecity for good

judgment was serioudy compromised.” Id. at 46.

12



Rostker sought an advisory opinion from Surgeon Generd of the Navy Harold M. Koenig, who
noted by memorandum dated June 22, 1998:
Theusud dosagefor Cycobenzaprineis 10mg taken threetimesaday with arange
of 20 to 40mg per day in divided doses. Higher dosages can lead to disturbed
concentration, agitation, temporary confusion, and transent visud disturbances, upset

stomach and other symptomatic complaints.

It is our opinion that the combination of these two medications may have
contributed to Ensgn Leveris confuson and chesting on the examination.

Id., Val. Il at 394.

Rostker nonetheless gpproved the recommendation of the deputy chief of naval personne that
Leveris be discharged. Seeid., Vol. |11 a 1008.°> He explained that despite taking into consideration
Surgeon General Koenig's opinion:

When the facts of the case are examined, . . . the argument that medication, done, caused

ENS Leveristo cheat does not have merit. Thefact that ENSLeveris test answerswere

S0 close to [Ensgn Ma ] (whose test answers he copied) showsthat he was competent,

even shrewd, enough to be accurate and meticulous in copying another’s test, varying

answers dightly but within the narrow tolerances alowed on the test.

Id. By letter dated July 24, 1998 Rostker aso responded directly to Flanagan’sletter of May 15, 1998,
gating thet after careful condderation of dl facts of the case, including medicd information and materias
submitted by Leveris s father concerning his son’'s performance before and during his years a the Naval
Academy, he had determined that Leveris's “decison to chesat on the exam was ddliberate and not as a

result of his prescription medication.” 1d., Vol. | at 252. Leveris was to be discharged on August 31,

1998. Seeid., Vol. Il at 429.

® Asthe Correction Board points out, see Record, Vol. | at 14, the Record indicates that Rostker’ s decision was made on
May 21, 1998, seeid., Vol. Il a 1008, but that date likely isatypographica error inasmuch as the Surgeon General’ sreport
isdated June 22, 1998, seeid., Val. Il a 394.

13



By letter dated August 6, 1998 Flanagan asked Rostker to reconsider the case on the basis that
information had cometo light that another ensign at SWOS (Enggn Mi, whom Fanaganindicated was of a
different race than Leveris) had been treated more favorably for the same offense, having been retained by
the Navy. Seeid., Vol. | at 256.

With respect to Enggn Mi, the Record indicates that:

1. Ensgn Mi (aong with SWOS classmates) took awritten examination on January 7, 1998.
Seeid, Vol. Il a 341. Instructors graded the papers and then returned them to the class for review to
ensure that the students understood the materia and to provide them an opportunity to submit answersfor
re-gradesif they fdlt they should havereceived additiona credit. Seeid. EnggnMi, who hed failed thetes,
requested re-grading of three answers. See id. Upon reviewing the request the following day, one of
Ensgn Mi’singructors suspected that he had changed his answers by adding information given during the
post-examination review. Seeid. at 356. Theinstructor explained that his suspicionswere aroused by “the
dightly different dant to the writing, the dightly larger Sze of the writing, and its position on the paper (after
my grade marks).” I1d. He further explained that he “had been the origind grader of thetest and digtinctly
remembered that info[rmation] not being there.” Id.

2. On January 8, 1998 a SWOS legd officer, Lieut. Va, confronted Ensgn Mi with the
suspected violation of UCMJ Article 133 and informed him of hisrights Seeid. a 353. Ensign Mi
confessed, waiving hisrights to remain slent and to have an attorney present. Seeid. Inhismemorandum
of the same date reporting this meeting, Lieut. Vawrote, inter alia:

[Endggn Mi] was forthright and honest in his admisson to having cheated. Hedid
not try to lie or cover-up theincident, but he seemed to want to come clean. Helater told

mein aprivate conversation that he did not get much deegp dueto thisincident weighing on
hismind, and that he was truly sorry and was ready to atone for this integrity violation as

14



soon aspossible. Hewas dso regretful of the fact that he did not comeforth earlier inthe
morning and confess to the wrongdoing on his own.

Id. at 353.

3. Endggn Mi handwrote a statement dated January 8, 1998in which, inter alia, he described
the conduct as uncharacterigtic of him and concluded:

Now | must gain everyone strust again and | must maintain my integrity. It cannot

felter again and it won't. | have learned from this experience and from that knowledge |

will build mysdlf back up asagentleman and, if given the opportunity to say inthe Navy, as

anavd officer. Thishasbeen avery painful lesson for meto swalow. Firgt of dl thoughit

should have never happened. Thereisonly onething that | can say to the Navy, my family

and peersand that is, “I'm sorry and it will never happen again.”

Id. at 362-63.

4, By memorandum dated January 10, 1998 Ensgn M gpologized to his steam-class
indructors. Seeid. at 354.

5. Onor about January 12, 1998 Ensign M i was natified that the commanding officer intended
to impose non-judicid punishment and that he had the right to choose to refuse imposition of non-judicid
punishment but could face court-martid if he exercised thet right. See id. at 364-66. After Enggn Mi
exercised his right to confer with amilitary lawyer he e ected to proceed by way of non-judida punisimert.

Seeid.

6. In preparation for captain’s mast proceedings, Lieut. Vasubmitted a memorandum dated
January 21, 1998 to thecommanding officer stating, with respect to mattersin aggravation, extenuation and
mitigation:

[Enggn Mi] has had an above average academic record since reporting to SWOS as a

gudent. He had never failed atest & SWOS until the Unit 3 Examination of Basic Steam

materid, and afterwards, with NJP as a possibility, [Ensign Mi] doubled his efforts to

succeed. Hedtayed late at school helping fellow classmateslearn materid for ther fina two
testsin the Basic Steam curriculum. He graduated with therest of SWOSDOC Class 126
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last Friday. He has written an gpology to the Engineering staff, which | do not get the

impressonismerdy lip-service. | have spoken with him numeroustimes sincetheincident

and | truly fed that he desires to make amends for what he hasdone. [Ensign Mi] hasno

previous NJP s or counsdling entries in his service record.

Id. at 345-46. Lieut. Vaopined that in view of “the seriousness of the offense and that the integrity and
honor of a commissioned naval officer should dways be above reproach,” imposition of non-judicid
punishment was warranted; however, he stated that he “would like to hear more from [Ensign Mi] at the
NJP proceeding” before being prepared to recommend that Ensign Mi be discharged with recoupment of
the costs of his Naval Academy education. 1d. at 346.

7. A captain’s mast was held in Ensggn Mi’ s case on January 22, 1998, fallowing which the
SWOS commeanding officer, Capt. Wittkamp, issued Ensggn Mi apunitiveletter of reprimand stating, inter
aia

During Commanding Officer’ snonjudicia punishment proceedings, it was determined that

you did, by your own admission, on or about 7 January 1998, during apost-examination

review of Basc Steam Engineering Unit 3 materid, wrongfully ater your examination

answers after hearing the proper answers given by the instructor and submit those adtered

answersfor the purpose of recelving additiond credit. Y our lack of judgment and maturity

in this matter are mgor points of concern. However, your falure to live up to your

obligations as a nava officer, as outlined and agreed to in your oath of office, isthe most

disheartening aspect of thisincident. Having failed to live up to the standards required of

nava officers, you have disgppointed a great many people.

Id. at 370.

8. Endggn Mi declined to apped theimposition of non-judicid punishment. Seeid. at 368. He
submitted a written statement dated February 3, 1998 in which he again apologized for his conduct and
expressed an intention to build himself back up as an officer and agentleman. Seeiid. at 369.

0. In a February 1998 memorandum to the chief of nava personndl, Capt. Wittkamp stated,

inter alia:
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[Enggn Mi] was assigned as a student at Surface Warfare Officers School Command in
September 1997 and was an above average student academicdly. His academic
performance and dedication to classroom instruction has been steadily increasing sincethe
incident, and he appears determined to atone for this grave breech [sic] of his persond

integrity.
Id. at 341-42.

10.  InApril 1998 Ensgn Mi was ordered to report to the USS Juneau at itshome port in San
Diego, Cdifornia Seeid. & 384. Hisfind overal grade-point average was 3.5270, and he was ranked
115 in his SWOS class of 177, having completed both phase one and phasetwo of hisstudies. Seeid. at
378.

By letter dated September 4, 1998 Rostker responded, inter alia, to Flanagan’ sletter of Augus 6,
1998, stating in relevant part that he had found no evidence of racid discrimination in the processing of
Leveris's case, that “[tlhe commanding officer who reviewed the case of [Enggn Mi] found it to be
materidly different” and that he (Rostker) dso had reviewed Ensgn Mi's case and concurred with the
commanding officer’s assessment. 1d., Vol. | a 179-80.

Rostker aso explained that after reviewing Surgeon Generd Koenig' sreport that the medications
might have contributed to Leveris's confuson and chesating, he had looked closdy at the answers from
Leveris sfirg navigation exam compared with those of Endgn Ma. Seeid. at 179. He dtated:

It was gpparent to methat Ensign Leverisdid not just copy [Endgn M a’' g answers
directly, but was clever enough to dter them dightly so that hisanswersweredifferent from
[EnggnMa 5| but remained within thetolerances alowed onthetest. | found it curiousthat
even those questions [ Ensign M a] missed were d o answered incorrectly by Ensign Leveris
within the same tolerances as the correct responses. Ensign Leveris effort wasaccurate,
meticulous and, | believe, deliberate.

On the second navigation exam, Ensgn Leveris scorewasfar worsethan hisfirg,
even though it was the very same test. In some instances his answers showed compass

vaues off by amost 180 degrees and speed values at twice the correct response. It was
obviousthat he smply did not know the materid. It wasclear to me, based on my review
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of thetwo exams, that Enggn Leveriswas cognizant of thefact that he was cheating on his

first exam and was not so confused that he did not change his answersin adeliberate and

cdculating fashion. In my judgment, Enggn Leveris sdf-reported overdose does not

release him of respongibility for hisact, and the unanimous recommendation of the chain of

command that he be separated from the service,
Id. at 179-80.

By letters dated September 10 and 30, 1998 Flanagan made further requests for deferment of
Leveris s separation and reconsideration of his case, providing among other thingsaletter dated September
2, 1998 from John E. Kazilionis, D.O., regarding the proper dispensation of Flexeril and its side effects,
which he noted included disorientation, hdlucinaions, aonormd thinking and dreaming, anxiety and
depressed mood. Seeid., Val. Il at 432-33, 438-39, 450-51. By letter dated September 14, 1998
Rostker agreed to hold Leveris s separation in abeyance to permit submission of additiona commentsand
materids. Seeid. at 396. By letter dated October 22, 1998 he informed Flanaganthat he hadfound the
new materid cumulative and had not been persuaded to dter hisdecison. Seeid. at 398.

By letter dated October 30, 1998 Flanagantransmitted afurther piece of evidenceto Rostker inthe
form of aletter from Dr. K azilionis commenting on Rostker’ s October 22, 1998 letter.® Seeid. at 461-62.

Dr. Kazlionis wrote, in part:

My first comment concernsthereport that Ensign Leveriswas not confused astheresult of

areported overdose of Flexeril[], but that he demonstrated “ shrewdness and cunning” in

providing test answers that were smilar to those of another ensign. . . . Mr. Rostker
appears to be making ajudgement [sic] about Ensgn Leveris state of mind at the time of

thetest. This seemsto fdl into the relm of neuropsychological evauation. However,

determination asto the state of mind of anindividua can only [be] made after a bettery of

neuropsychologica tests have been gopplied and theinterpreter hastraining in psychiatry or
neuropsychology. Therefore, it is only if Mr. Rostker has training as a psychiatrist or

® The Record indicates that Flanagan did not receive a copy of Rostker’s October 22, 1998 letter until October 30. See
Record, Vol. Il a 461.
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neuropsychologist and has gpplied such testing thet he can authoritatively makeacomment
asto Ensgn Leveris gate of mind during the test.

My second comment concerns Mr. Rostker’ s comments that he has determined that Mr.
Leveriswasnot confused during thetimethetest answerswere provided. Thisstatementis
not reasonable unlessMr. Rostker was present at the time the answerswere provided and
if hedid amenta status examination that would alow himto render aclinica opinion asto
Ensgn Leveris date of mind. . . . Furthermore, | amnot awareif Mr. Rostker has the
educationa background or clinical experienceto determinethe possble effects of Hexeril[]
on an individua who has taken an overdose.

There are anumber of adverse reactionsthat can occur in the presence of an overdose of

Hexeil[]. I bdieveanindividua who had taken an overdose of that medication could have

an dteration of behavior patternsbut ill be ableto communicateinwriting in afashion that

imparted information of a complex nature.
Id. at 463-64.

On or about October 27, 1998 Leveriswasdischarged fromthe Navy. Seeid.,Vol. | at 336. An
Academic Grade Report dated July 29, 1999 indicates that he had afinal grade point average of 3.3224,
did not complete phase two of his studies and had afind classrank of 172 out of 177. Seeid. at 320.

On or about June 9, 1999 Leveris appedled the discharge decision to the Correction Board. See
id. at 172. The Correction Board solicited further comment from the SWOS commanding officer, seeid. &
226, and from Navy Personne Command legd counsdl, seeid. at 32. By memorandum dated August 9,
1999 Capt. R.T. Modler, then SWOS commanding officer, Sated, inter alia:

3. ENSLeveriswasabedow average student, standing 167 out of 193 studentsat thetime

of the offense, with agrade point averageof 3.35, only dightly above the minimum passng

score of 3.2. He had failed an exam prior to taking Exam 5B, and was required to attend
night study to correct his academic difficulties.

* k%

6. ENS Leveris made severa gross errors in judgment. First, he took three times the
prescribed dosage of Naproxin and Cyclobenzaprine prior to driving to school to take an
exam, yet falled to tel any of hisingtructors he had done so, even though he admitted in his
NJP apped he was in no condition to drive, let done take an exam. His reasoning for
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failing to provide thisinformation was his belief that the instructors did not care about their
people. Ultimately, and most importantly, ENS Leverisadmitted cheating ontheexam, an
admission to misconduct that was appropriately addressed with a punitive letter of
reprimand.

* k%

8. Subsequent to ENS Leveris nontjudidd punishmet [sic], [Ensgn Mi] wasdso found
guilty of violating the UCMJ, Article 133, for chegting on an exam. CAPT. T.M.

Wittkamp, USN, CAPT McDonough’s successor in command, also awarded a punitive
letter of recommendation for thismisconduct. CAPT Wittkamp, in hisendorsement of the
report of non-judicia punishment, did not recommend separating [Ensign Mi] from the
naval sarvice. He basad this decison on hisbelief [Enggn Mi] had learned from hiserror,
his strong academic performance, and his desire to aone for his mistake. Despite this
gravebreach of judgement [sic], CAPT Wittkamp believed [Ensgn Mi] had the potentid to
overcome his misconduct and become a successful Nava Officer.

Id. at 226-27.
By memorandum dated November 22, 1999 (“NPC Advisory Opinion”) Cdr. JamesF. Prothroof
the Naval Personnd Command stated, in part:

1 [W]e conclude that the record does not reflect that [Leveris] was a victim of
“reversediscrimination.[”] We aso conclude that the record does not reved any rationa
basisfor the very different treatment of the two officers.

* k%

4, [T]he two officers received very disparate treatment from their command for the
same offense. The record is devoid of any sgnificant difference in the two young men's
careers that would explain why they were so differently treated. Both men were age 23
and recent graduates of the Naval Academy. Both were having academic problemsat the
SWOS Schoal. Both had failed exams, and neither wasastrong student in SWOS. At the
time of hismadt, Leveris apparently had a grade point of 3.31 and his class ran was 171
out of 196. . .. [Ensign Mi], upon graduation from SWOS, had afina average of 3.527
and aclass rank of 115 out of 177.

5. Wenotethat ENSLeveris commanding officer wasCAPT M cDonough. CAPT
McDonough was succeeded in command at SWOS by CAPT Wittkamp. Apparently,
CAPT Wittkamp viewed the [Ensgn Mi] NJP case as not warranting administrative
processing, even though the ENS Leveris discharge processing was ill ongoing at the
command & thetime.
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6. Our review of thefile hasrevealed no errorsor violations of applicable policiesand
regulations. However, it isdifficult to discern arationa basisfor the digparate handling of
the NJP offenses of the two officers. We note that ENS Leveris appealed his mast
punishment, while [Ensgn Mi] did not. The disparate handling of the two cases after the
madts raises an inference that ENS Leveris was being punished for gppeding his madt,
which was, of course, hislegd right.

7. In the opinion of the undersigned officer, ENS Leveriswas unjustly treeted by his
command. Thereis no rationd digtinction between his offense and [Ensign Mi's]. Both
officerscheated on exams, later admitted the facts, asked for forgiveness and pledged that
they would drive to do better. Neither . . . was a particularly good student. Each had
academic problems that prompted them [dc] to cheat. It was appropriate for the
command to punish both a a magt, to punish them with written reprimands, and to fully
document their offensesin their Navy records. Given dl of the smilaritiesin their offenses
and thair sarvice higtory, it istroubling that [Ensgn Mi] wasdlowed to remaininthe Navy,
whereas ENS L everiswas discharged and sent home. Moreover, theNavy will attempt to
recoup from ENS Leveristhe cost of his education, some $74,000.00.

8. We do not suggest that the Navy’s adminigtrative discharge procedures must

aways be perfectly fair, and that the use of discretion in gpplying them is not appropriate

and necessary. Deciding who is processed for a discharge and who is retained on active

duty is amatter of judgement [Sic] for the command, and many factswill be considered in

every cae.  The command followed the letter of the law in the ENS Leveris case.

However[,] fair and even-handed gpplication of the adminigtrative law hasbeenlogt. The

command' s actions gppear to be arbitrary. [The Correction Board] has the authority to

correct arecord if it contains unjust information or caused an injusticeto aservice member.

0. Given dl of the above, we beieve thereis sufficient evidence to conclude that the

actions taken againg ENS Leveris have resulted in an injustice to him which may be

corrected by granting his petition, and retoring him to active duty.
Id. at 32-35.

By decison dated January 13, 2000 two of the three members of the Correction Board
(“Mgority”) recommended that the Secretary grant therelief Leverisrequested whilethe third (“Minority”)
recommended that no relief be granted. Seeid. at 5, 18-21. The Mg ority rejected Leveris s contention
that his overmedication and resultant side effects warranted relief on the ground that “voluntary over

medi cation does not excuse misconduct any morethan voluntary intoxication.” 1d. at 18. TheMgority dso
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agreed with Rostker’ s “perceptive analyss’ of the examination papers and conclusionthat Leveris “was
aufficiently lucid not only to chest, but to do so shrewdly” —atype of andysisthat the Mg ority concluded
necessitated no specid training or expertise. 1d. a 19. Findly, eventakinginto account Leveris s status as
afootbdl player and therolethe“Lombardi mentality” may have played in hisdecison to overmedicate, the
Maority agreed with Rear Adm. Marsh that Leveris's bad judgment in overmedicating was in itsdlf
aufficient cause for separation. Seeid.

Nonetheless, the Mg ority concluded that “ given the favorable outcome in the case of [Ensign Mi,
Leveris g discharge condtitutes unjustly disparate treetment.” Id. a 18. The Mgority adopted the
reasoning of the NPC Advisory Opinion “to the effect that it was unjust to discharge [Leverig| but not
[Enggn Mi].” 1d. at 19. TheMgority explained that it was* very much awarethat no two fact patternsare
ever exactly dike” 1d. “However, the mgority believesthat the casesof [Leveris] and [Ensgn Mi] arefar
more Smilar than they are different, and the far more unfavorable trestment [Leveris| receved was
fundamentally unfair.” 1d.

The Minority “fully agree[d] with the mgority’s andyss of the issue concerning [Leveris g
overmedication, but disagreg[d] with the conclusion of the advisory opinion and the mgority that [Leverig|
was victimized by unjudtly disparate treetment.” 1d. at 20. The Minority reasoned:

[T]hereis nothing wrong with treeting Smilarly Stuated people differently so long asthere

are good and sufficient reasonsfor such treetment. Further, asthe advisory opinion notes,

decison makers such as the CO of SWOSCOLCOM are vested with consderable

discretion in the adminigtrative separation process. The minority believes that absent
persuasive evidence to the contrary, such individuas should benefit from a strong
presumption that their actions are proper. Further, two different CO’ sacted on the cases

of [Leverig| and ENS Mi, and the minority notesthat such individualsmay legitimately differ

in their opinions concerning the dispostion of certain cases.

The minority member then concedes that the cases of [Leverig) and ENS Mi are smilar.
Both were young officers who were struggling at SWOS and chegted on an examination.
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However, there were dso sgnificant differences.  Although neither individua had an

exemplary academic record, ENS Mi’ s record was a good dedl better than [Leveris .
ENS Mi’sGPA was 3.53 while[Leveris s| wasonly 3.32. Moresgnificantly, whileENS
Mi’sclassrank of 115 out of 177 was unremarkable, it arguably wasin the average range.
On the other hand, [Leveris g fina class rank, either 164 out of 193 or 172 out of 177,
was clearly below average. Further, ENS Mi completed both phases of DOC and failed
only one examination—the one he cheated on. [Leverig] falled atotd of three examinaions
in phase one done.

It as0 appearsto theminority that [ Leveris] had apoor attitude aswell asapoor academic
record. He had to be counseled on several occasions, oncefor missing amandatory study
session that he obvioudy needed. This missed sesson and one of the examination failures
occurred after he was caught chesting, when anindividua who genuindly desired retention
would have taken care to be especiadly conscientious. In contrast, ENS M| appears to
have shown an excdllent attitude, with the exception of the oneinstance of cheating. Unlike
[Leverig], heredoubled hiseffortsafter hewas caught, obvioudy attempting to atonefor his
mistake.

Additionaly, athough both [Leveris) and ENSMi cheated on an examination, theminority

member notes that they reacted differently when confronted with their misconduct. ENS

Mi forthrightly admitted hewaswrong and pledged never to repest thismistake. [Leverid,

on the other hand, attempted to use his over medication not Smply asamatter in mitigation,

but as away to evade accountability for his actions.

The minority member does not mean to imply that she necessarily would have processed

[Leverig] for separation and retained ENS Mi. However, there were perfectly legitimate

ressons for different treatment of these two different individuas. Along these lines, the

minority specificaly rgects the hypothess of the advisory opinion that [Leverig was
processed for separation because he appealed his NJP and ENS Mi did not.
Id. at 20-21.

The bottom of the last page of the Correction Board report contained two lines, “MAJORITY
RECOMMENDATION APPROVED:” and“MINORITY RECOMMENDATION APPROVED].]” Id.
a 21. Caolyn H. Becraft, then Assstant Secretary of the Navy for Manpower and Reserve Affairs,
crosd off the top line and signed her name under the bottomone. Seeid. By letter dated May 17, 2000
the executive director of the Correction Board informed Leveris that his application had been denied,

geting, inter alia: “In accordance with current regulations, the Assstant Secretary of the Navy for
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Manpower and Reserve Affars conducted an independent review of the Board's proceedings and
gpproved the minority recommendation that your gpplication be denied.” Id. at 189. Leveris sought
recongderation, submitting an additiona opinion of aclinical psychologist, Raph M. Zieff, Ph.D. Seeid.,
Vol. Il a 565-68. By letter dated June 21, 2001 theexecutive director of the Correction Board denied the
request. Seeid., Val. | at 22-23.

V. Discussion

Pursuant to 10 U.S.C. § 1552, “[t]he Secretary of a military department may correct any military
record of the Secretary’ s department when the Secretary considers it necessary to correct an error or
remove an injustice”” 10 U.S.C. § 1552(a)(1). Except in circumstances not here relevant, “such
corrections shal be made by the Secretary acting through boards of civilians of the executive part of that
military department.” 1d. Inthecaseof the Navy, the Correction Boardisauthorized to takefind actionon
behdlf of the Secretary on a petition for correction except, inter alia, when its recommendation is not
unanimous. See 32 C.F.R. 8§723.6(e)(1)(ii). In that circumstance, the Secretary must make the find
decison. Seeid. § 723.7(a). If his“decisonisto deny relief, such decison shal beinwriting and, unless
he or sheexpressy adoptsinwhole or in part thefindings, conclus ons and recommendations of the Board,
or aminority report, shal include a brief satement of the grounds for denid.” 1d.

This statutory scheme — which authorizes correction of military records “when the Secretary
consders it necessary” — has been described as “fairly exud[ing] deference’ to the Secretary. Kreisv.
Secretary of Air Force, 866 F.2d 1508, 1513 (D.C. Cir. 1989) (citation and internal quotation marks
omitted). Thus, whilesuch decisons have been held subject to review pursuant tothe APA, thereview isof

apaticularly deferentid nature:
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Solong asthe Secretary’ sexercise of that discretion [to correct amilitary record] isnot to

be utterly unreviewable, . . . he must give areason that a court can measure, adbeit with al

duedeference, against the *arbitrary or capricious standard of the APA. Perhapsonly the

most egregious decisons may be prevented under such a deferentid standard of review.

Even if that is dl the judiciay can accomplish, in reconciling the needs of military

management with Congress smandatefor judicid review, then do it we must; itisnot for us

but for Congress to say whether the game is worth the candle.

Id. at 1514-15; see also, e.g., Conev. Caldera, 223 F.3d 789, 793 (D.C. Cir. 2000) ( correction board
decisions are to be reviewed “under an unusudly deferentia gpplication of the ‘arbitrary or capricious
gandard” of the APA, “calculated to ensure that the courts do not become aforum for appeds by every
Soldier dissatisfied with his or her ratings, a result that would destabilize military command and teke the
judiciary far afield of its area of competence.”) (citations and interna quotation marks omitted).

Against this backdrop, the Secretary seeksjudgment in hisfavor on the basis that his adoption of
the Minority recommendation was authorized by law and fully supported by the Record. See generally
Defendant’ sMation for Judgment. Leveris opposesthe Secretary’ smotion and cross-moves for judgment
in his favor on grounds that (i) Assistant Secretary Becraft lacked authority to take find action on his
petition, (ii) the Minority recommendation was not based on substantial evidence and represented aclear
error in judgment, (iii) Becraft's acceptance of the Minority recommendation without explanation was
arbitrary and capricious and represented a clear error in judgment, and (iv) the decision to discharge him
and recoup the cost of his completed Nava Academy education was arbitrary and capricious. See
generally Pantiff's Cross-Motion. Leveris's points encompass dl issues in this case; accordingly, |
consder each in turn, finding none to have merit.

A. Authority of Assistant Secretary

Leveris firgt contends that Assistant Secretary Becraft lacked authority to act for the Secretary

inasmuch as (i) the Correction Board' simplementing regulations, specificaly 32 C.F.R. §723.7(a), provide
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for the Secretary doneto act, (ii) therelevant statute, 10 U.S.C. 8 1552(a), does not allow for delegation,
and (iii) even were delegation permitted, thereis no Record evidence that such del egation was effectuated.
Seeid. at 6-7. | find no procedura error in the handling of Leveris s petition by Becreft.

As Leveris observes, seeid., the relevant statute and regulation contemplate that the * Secretary”
will takefind action on apetition for correction of amilitary record, see 10 U.S.C. § 1552(a)(1); 32 C.F.R.
§723.7(a). Nonetheless, asthe Secretary suggests, these authoritiescannot reasonably be construedina
vacuum. See Defendant’s Reply to Faintiff’s Opposition to the Motion for Judgment Based on the
Adminigtrative Record (“ Defendant’ s Judgment Reply”) (Docket No. 40) a 2-3. Asthe Secretary argues,
see id., and asthe United States Court of Federal Claimsheld when presented with asmilar algument, see
Loeh v. United States, 57 Fed. Cl. 743, 748-49 (Fed. Cl. 2003), the Assistant Secretary of the Navy for
Manpower and Reserve Affairsisadivilian executive assistant, see 32 C.F.R. § 700.310(3)(3), and civilian
executive assstants “are authorized and directed to act for the Secretary within their assigned areas of
responshility,” id. § 700.320(c).

Becraft, as Assstant Secretary of the Navy for M anpower and Reserve Affairs, was charged with
overdl responghility for personne matters and given express authority to supervisethe Correction Board.
See 10 U.S.C. § 5016(b)(2) (“Oneof the[four] Assstant Secretaries[of the Navy] shdl bethe Assistant
Secretary of the Navy for Manpower and Reserve Affairs. He shdl have as his principa duty the overdl
supervison of manpower and reserve component affairs of the Department of the Navy.”); 32 CF.R. §
700.324(b) (“The Assstant Secretary of the Navy (Manpower and Reserve Affairs) isresponsiblefor . ..
[Slupervision of offices and organizations as assgned by the Secretary, specificaly the Naval Council of

Personndl Boards and the Board for Correction of Naval Records”). Accordingly, she was both
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authorized and directed to act on behdf of the Secretary with respect to Leveris s petition for correction of
his Naval record.
B. Substantiality of Evidence Supporting Minority Recommendation

Leveris next asserts that the Minority recommendetion is unsupported by substantia evidence of
Record and represents a clear error in judgment inasmuch as.

1 The author admitted that she based her recommendation solely on her belief that the SWOS
commanding officer had discretion to discipline Leveris as he saw fit, even if that discipline included
unlawful, disparate treetment. See Flaintiff's Cross-Motion at 7.

2. The author falled (i) to addressthe NPC Advisory Opinionfindingsand conclusonsor (ii)
to explain how the commanding officer’ sexercise of discretion could excuse hisunjust, disparate trestment
of Leveris Seeid. at 7-8.

Asthe Secretary regjoins, see Defendant’ s Judgment Reply a 1- 2, thissmply isnot afair reeding of
the Minority recommendation. The Minority did not suggest that discretion excuses unlawful disparate
treatment; rather, she disagreed that Leveris had been subject to such treatment, as aresult of which she
concluded that Nava officids permissibly had exercised their discretion to treat Leveris and Ensgn Mi
differently. See Record, Vol. | at 20-21. In so doing, the Minority was careful to distinguish her findings
and conclusions from those of the NPC Advisory Opinion that had swayed the Mgority. Seeid.

Asthe Minority pointed out, she and the NPC Advisory Opinion were in fundamenta agreement
that officers necessarily must exercise discretion in judging whether any given case of misconduct warrants
discharge. Compareid. & 20 (Minority’ sobservation that “ asthe advisory opinion notes, decison makers
such as the CO of SWOSCOLCOM are vested with consderable discretion in the administrative

Separation process.”) with id. at 34 (NPC Advisory Opinion statement that “[w]e do not suggest that the
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Navy’s adminigtrative discharge procedures must dways be perfectly fair, and that the use of discretionin
applying them is not appropriate and necessary. Deciding who is processed for a discharge and who is
retained on active duty isamatter of judgement [sic] for the command, and many factswill beconsderedin
every case.”).

Nonetheless, while the NPC Advisory Opinion perceived no “retiond bass’ for the differentia
trestment of Leveris and Ensgn Mi, seeid. a 32, and the Minority conceded that the caseswere* smilar”
inasmuch as both individuds “were young officers who were struggling & SWOS and cheated on an
examindtion,” seeid. at 20, the Minority discerned * Sgnificant differences’ betweenthetwo cases, seeid.
at 20-21. Each of the digtinctions she listed is supported by the evidence of Record, namely, that:

1. Ensgn Mi’ s grade point average was 3.53 while that of Leveriswas 3.32. Seeid. at 20,
320; Vol. Il at 378.

2. Ensgn Mi’'sclassrank was 115 out of 177 while Leveris sfind classrank was ether 164
out of 193 or 172 out of 177. Seeid., Vol. | a 20, 279, 320; Val. Il at 378.

3. Ensgn Mi completed both phases of histraining and failed only one examinetion, theonehe
cheated on, while Leverisfaled atotd of three examinationsin phaseonedone. Seeid., Vol. | at 20, 302,
320, 332; Vol. Il a 345-46, 378.

4, Leveris had to be counseled on severa occasions and missed a mandatory study session
and failed an examination after he was caught cheeting, while Ensgn Mi redoubled hisefforts after hewas
caught. Seeid., Val. | at 20, 302, 331-32; Vol. Il at 342.

5. Upon being caught Ensgn Mi admitted he was wrong and pledged never to repest the
mistake while Leveris sought to attribute hischeating to overmedication Seeid., Val. | at 20-21, 280-81;

Vol. Il a 362-63.
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Reasonable people could disagree whether these distinctions are or are not Significant; indeed, that
isthe crux of the disagreement between the Mg ority/NPC Advisory Opinion and the Minority/Secretary.
What bears emphasis here, however, is that the Minority/Secretary’s view is entirely reasonable. The
Record asawhole makes clear that the Navy’ s concerns about L everisranged beyondtheorigina cheating
incident, encompassing (i) Leveris s poorer academic performance, (ii) his continued academic struggles
and need for counsding following the cheeting incident, and, most importantly, (iii) the fact that he had
chosen to overmedicate himsdalf —ajudgment cal that, if made at sea, could have endangered his ship and
crew — and then sought to absolve himsalf of responghility for cheating on thet bass.

Once one accepts the premise that the distinctions between the two cases are sgnificant, the find
conclusions of the Minority/Secretary — that “there were perfectly | egitimate reasonsfor different trestment
of these two different individuas’ and that “the record fails to show that either of the SWOSCOL COM

CO'sabused hisdiscretion inthe case of [Leveris] or ENSMi,” id., Val. | at 21 —flow logicaly therefrom

In short, the Minority recommendation (as adopted by the Secretary) represents a reasonable
judgment rooted in substantial evidence of Record. The APA requiresno more. See, e.g., Kreis, 866
F.2d at 1511 (in context of review of fina action on Correction Board petition, court’ stask is*to determine
only whether the Secretary’s decison making process was deficient, not whether his decison was
correct.”); Mudd v. Caldera, 134 F. Supp.2d 138, 143 (D.D.C. 2001), appeal denied sub nom. Mudd
v. White, 309 F.3d 819 (D.C. Cir. 2002) (oncethe Secretary fairly consdersall theevidenceof record, he
is“free to draw his own reasonable inferences and conclusions from the evidence before him.”).

C. Adoption of Minority Recommendation Without Comment
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Leveris next presses three related points: that (i) Becraft's lack of explanation of her reason for
choosing the Minority over the Mgority recommendation rendered her decison arbitrary and capricious, (ii)
that her lack of explanation raises aninferencethat she did not review the underlying Record, and (iii) in any
event it is not clear that the entire three-volume Record was transmitted to the Secretary. See Rantiff's
Cross-Motion at 8-11. | congder eachin turn.

Leveris firs asserts that “[tlhe fact that the Assstant Secretary accepted the minority
recommendation Smply by signing her nameto the report without offering any explanation for her decison
is, initsdf, bassfor finding thet the decison is arbitrary and capricious’ —aproposition for which hecites
Dickson v. Secretary of Defense, 68 F.3d 1396, 1405-06 (D.C. Cir. 1995). Id. at 9.

Asthe Secretary points out, see Defendant’ s Judgment Reply at 4-5, Dickson isdiginguishable.
Dickson does not stand for the proposition that the Secretary must explain his choice to adopt or rgject a
Correction Board recommendation. Rather, the Dickson court held arbitrary and capriciousthree decisions
by the Army’ s counterpart board (the Army Board for Correction of Military Records) denying relief onthe
strength of aconclusory paragraph that shed no light on itsunderlying reasoning. See Dickson, 68 F.3d at
1404-05 (noting that “the boilerplate language used by the Board ma[de] it impossible to discern the
Board's ‘path’” between the facts found and the choice made).

What is more, as the Secretary notes, see Defendant’ s Judgment Reply &t 4, federd regulations
specificaly authorize the Navy to adopt wholesale the findings, conclusions and recommendations of a
Correction Board minority recommendation without further comment or explication, see 32 C.F.R. §
723.7(3) (“If the Secretary’ sdecison isto deny rdlief, such decison shal beinwriting and, unlesshe or she
expresdy adopts in whole or in part the findings, conclusions and recommendations of the Board, or a

minority report, shal include a brief statement of the grounds for denid.”). In such circumstances, the
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minority recommendation becomes, in effect, the decison of the Secretary and explains his reasoning.
Becraft' sadoption of the Minority recommendation without further comment accordingly did not render the
decision arbitrary and capricious.’

Nor does Leveris make a persuasive case that Becraft either did not have availableto her ordid
not review theentire underlying Record. Asthe Secretary correctly notes, see Defendant’ sJudgment Reply
a 5, Leveris bears the burden of rebutting, by presentation of substantia evidence, the “presumption of
regularity” attaching to officid actions of public officers, see, eg., 32 C.F.R. §723.3(¢)(2) (“The
[Correction] Board rdieson apresumption of regularity to support the officid actionsof public officersand,
inthe absence of substantial evidenceto the contrary, will presumethat they have properly discharged their
officdd duties”); Turner v. Department of Navy, 325 F.3d 310, 318 (D.C. Cir. 2003) (plaintiff faled to
overcome presumption of regularity ataching to Correction Board proceedings); Abdulai v. Ashcroft, 239
F.3d 542, 549-50 (3d Cir. 2001) (“A decisonmaker must actualy consder theevidence and argument that
aparty presents. ThisCourt has suggested that the[Board of Immigration Appeds| deniesdue processto
an dien when it acts as a mere rubber-stamp. But because agency action is entitled to a presumption of
regularity, Abdula bears the burden of proving that the BIA did not review the record when it considered
the gpped.”) (citations and internd punctuation omitted).

Leveris does not meet this burden. He suggeststhat it is“not clear” that the entire three-volume
Record wastransmitted to the Secretary inasmuch asthe Correction Board report merely referencesasan

enclosure “ Subject’s Naval Record.” See Rlantiff’'s Cross-Mation at 10; Record, Val.| a 5. However,

"1 do not understand L everis to argue that the Minority recommendation itself was too conclusorily reasoned to pass
muster pursuant to Dickson, see Plaintiff’s Cross-Motion at 9; however, assuming arguendo that he does, the contention
lacks merit, see, e.g., Dickson, 68 F.3d at 1404 (“A reviewing court will uphold a decision of lessthan ideal clarity if the
agency’ s path may reasonably be discerned.”) (citations and internal quotation marks omitted).
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that does not suffice to overcome the presumption that the entire Record was transmitted; indeed, it isnot
incongstent with such atransmisson. Apart fromthat, L everis characterizes Becraft' s albbsence of comment
as “drong evidence that she did not review the Record before adopting the Board's minority
recommendation” Hantiff’sCross-Motionat 9-10. Y et that isnot aparticularly reasonableinference—let
aone subgtantia evidence of procedurd irregularity — in view of the fact that Becraft was authorized by
regulation to adopt the Minority report without comment.®

In short, | find no reversible error with regard to thistrio of points.

D. Arbitrarinessof Decision To Discharge Leverisand Recoup Costs

In hisfourth and find point of error, Leveris asserts that the decison to discharge him and recoup
the costsof hisNava Academy education was arbitrary and capriciouson severd additional bases. Seeid.
at 12-14. For the reasonsthat follow, | find each of these arguments to be without merit:

1 That hisfatewas predetermined at SWOS, as evidenced by thefact that Lieut. Garry, who
conducted the preliminary investigation, was ill collecting materid-witness statements on August 28
(specifically, astatement from Leveris singtructor, Lieut. M oore), the same day he submitted hisreport, and
no one subsequently conducted further independent investigation. See id. at 12. Leveris s argument
notwithstanding, the Record reved sthat Lieut. Garry took into account al evidence he collected throughthe
date of hisreport (including the statement of Lieut. Moore) and expressed no opinion on the nature of the
punishment that should beimposed. See Record, Val. | at 290-93. What ismore, the decision to separate
Leverisfrom active servicefairly can be attributed in part to information that cameto light subsequent tothe

impogtion of nonjudicid punishment — namely, his abuse of his prescription medications and attempt to

8 In addition, asthe Secretary observes, see Defendant’ s Judgment Reply at 3, there is evidence that Becraft reviewed the
(continued on next page)
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blame his chesting on the resultant Sde effects. See, e.g., id., Vol. 111 a 1008. In short, the Record
provides scant solid footing for Leveris's predetermination theory.

2. That the SWOS commanding officer provided no explanation for hisrecommendation that
Leverisberequired to rembursethe government for the cost of hisNava Academy education, an omisson
Leveris characterizes as “extremdy sugpect” in view of the fact that he was being punished for a
performance falure at SWOS, not at the Nava Academy. SeeFlantiff’sCross-Motionat 13. Whileitis
truethat the commanding officer did not explain this particular recommendation, see Record, Vol. | at 285
86, | see nothing suspicious about the omisson. The Record e sewhereindicatesthat L everiswas advised
that, per 10 U.S.C. § 2005, he might be subject to recoupment of dl or part of the cost of his Nava
Academy educationif hefailed to complete postgraduate active-duty requirements asaresult, inter alia, of
misconduct, seeid. at 272-75; see also, e.g., 10 U.S.C. § 2005.

3. That Ensgn Mi “enjoyed much better handling of his casg” by SWOS than did Leveris
inasmuch as (i) the SWOS commanding officer did not order an investigation of the matter, (i) the
command slegd officer submitted amemorandum that favorably portrayed Ensign Mi, gving imthebendfit
of the doubt that he had chesated only once (when caught) and ignoring his academic standing, which was
closeto that of Leveris and (iif) Enggn Mi was ordered back to hisship, while Leveris was discharged and
ordered to reimburse the cost of hisNaval Academy education. See Plantiff’ sCross-Motionat 13. While
it is true that no investigation was conducted in Ensgn Mi's case (versus that of Leveris), this instance of

“better handling” is dtributable to the fact that Ensgn Mi immediately confessed he had chested, see

Record in the form of a statement by the Correction Board' s executive director that Becraft “ conducted an independent
review of the Board’ s proceedings and approved the minority recommendation,” Record, Vol. | at 189.
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Record, Vol. |1 a 345, obviating the need for an investigation, while Leveris chose to exercisehisright to
remain dlent, seeid., Val. | a 290.

The command'slegd officer did not ignore Enggn Mi’s academic standing; rather, he noted that
Ensgn Mi had an above-average academic record and had not previoudy failed an examination. Seeid.,
Voal. Il at 345. In addition, inasmuch as gppears, Leveris was given as much benefit of the doubt that he
had only cheated once as was Ensgn Mi. Thereis no indication in the voluminous Record that anyone
suspected Leveris of having cheated on any occasion other than the one on which he was * caught.”

Findly, whilethe outcomefor Enagn Mi wasfar morefavorable than that for Leveris, as discussed
above, the Minority/Secretary found good resson for the differential handling of the two cases, and that
opinion is rationa and supported by substantia evidence of Record.

4. Thét (i) the Record presentsaclear case of disparate trestment for the reasons lucidatedin
the NPC Advisory Opinion, (ii) “[l]ike the Navy Personnd Command's attorney and al members of the
Board, the Court should conclude that Arthur Leveriswasthe victim of unjust disparate trestment” and (jii)
“[I]ikethe Navy Personnd Command’ s attorney and two of three members of the Board, the Court should
find that the command acted arbitrarily and capricioudy in handling Arthur Leveris adminidrativecase” 1d.
at 14. Asthe Secretary pointsout, this argument (again) hingeson an unfair characterization of the Minority
recommendation. See Defendant’s Judgment Reply at 1. As discussed above, the Minority did not
concludethat Leveriswasthe victim of unjust disparate treetment. To the contrary, she disagreed with the
Majority (and the NPC Advisory Opinion) that the disparate treatment of Leveris and Ensgn Mi was
unjust. See Record at 20-21. That concluson was rational and supported by substantia evidence of
Record, and the Secretary committed no error in adopting it.

V. Conclusion
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For the foregoing reasons, | DENY Leveris s motion to strike and recommend that the Secretary’s
motion for judgment on the administrative record beGRANTED and Leveris s cross-mationfor judgmenton
the adminigtrative record be DENIED.

NOTICE
A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 27th day of May, 2004.

/s David M. Cohen
David M. Cohen
United States Magigtrate Judge
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