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RECOMMENDED DECISION ON PLAINTIFF’'SMOTION FOR ATTORNEY FEES

The plaintiff has applied for an award of atorney fees pursuant to the Equal Accessto Justice Act
(*EAJA”), 28 U.S.C. § 2412, in thisaction in which she obtained aremand for further proceedings before
the Socia Security Administration. EAJA Application for Feesand Expenses (“ Application”) (Docket No.
18).

The commissioner opposes the petition on the ground that her position was substantialy justified.
Defendant’ s Objection to Plaintiff’s Motion for Attorney’ s Fees Under The Equal Accessto Justice Act
(“Oppogtion”) (Docket No. 19) a 1. Alternatively, the commissioner seeksreduction in the fee sought on
the basis that the hours claimed are excessve. 1d. at 4-5.

| held a telephone conference to discuss this motion with counsel on May 21, 2004.

The EAJA provides, in rlevant part:

[A] court shall award to a prevailing party other than the United States fees
and other expenses . . . incurred by that party in any civil action . . . including



proceedingsfor judicid review of agency action, brought by or againgt the United

Statesin any court having jurisdiction of that action, unlessthe court findsthet the

postion of the United States was subdantidly judtified or that specid

circumstances make an award unjust.
28 U.S.C. 8§2412(d)(1)(A). Thecommissioner concedesthat the plaintiff wasaprevailing party for these
purposes. Oppositionat 1. She makes no argument that any specia circumstances exist that would make
an awvard unjust, nor does she contest the hourly rate requested by plaintiff’s counsd.

The defendant’ s position was substantidly justified if it wasjudtified to adegree that could satisfy a
reasonable person. Pierce v. Underwood, 487 U.S. 552, 565 (1988). The position must have a
reasonable bassboth in law and fact. 1d. Thedefendant could takeapostion that issubstantidly justified
even if she lost. 1d. Here, the defendant contends that her position was subgtantidly justified on the
determinative issue because, despite the adminidrative law judge s failure to indicate what weight, if any,
was given to the determination of the Veterans Adminigration that the plaintiff’s decedent was totaly
disabled, the applicable regulation, 20 C.F.R. § 404.1504, states that afinding by another government
agency that aclamant is disabled is not binding on the commissoner. Oppostion a 3-4. Thisargument
incorrectly confounds the lack of binding authority inherent in such afinding with the need to give such a
finding some congderation. As| noted in my recommended decision on the meits, “every federa court of
gppeds that has consdered the issue has held that a determination of disability made by the Veterans
Adminigration is entitled to some weight in determining aclaim for Socia Security benefits” Report and
Recommended Decision (Docket No. 13) at 7. The commissioner correctly notes, Opposition at 4, that
the Firgt Circuit has not addressed thisissue, but when at least ten circuits arein agreement, Recommended

Decison a 7, the adminigtrative law judge s choice to ignore that body of caselaw can hardly be said to

represent asubgtantidly judtified position. Nothingintheopinionin Schock v. United States, 254 F.3d 1,



4-6 (1<t Cir. 2001), acase construing the EAJA in connection with acontract dlam againg the FDIC, cited
by the commissoner, Opposition a 2, requires a different conclusion.

The commissioner has more success with her contention, Opposition at 5, that 8.3 of the hours
included in the bill submitted by counsd for the plaintiff should be excluded because they were devoted to
an untimely motion for remand filed by the plaintiff and stricken by the court. Recommended Decisonat 1
n.3. These hours are noted on the bill as*Research: evidence of serious heart condition,” 4.60 hours on
January 22, 2004, and “Moation to remand,” 3.70 hours on February 16, 2004. Invoice Submitted to:
James S. Pinkham (Exh. A to Affidavit in Support of Application for EAJA Fees, submitted with Docket
No. 18) (“Invoice’) at [2]. Itisclear from thebill and from the motion to remand submitted by the plaintiff
on February 20, 2004 (Docket No. 10) that al of these hourswererelated to that motion. | agreethat the
plaintiff wasnot aprevailing party asto thismotion and that fees should not berecovered in any event for an
untimely motion that was stricken from the record.

Counsd for the plaintiff, in an exercise of “hilling judgment,” reduced the amount of the request for
fees by reducing the time spent by an associate to 32 hours * despite the fact that more actua hours were
expended.” Motion a 2. This resulted in a voluntary reduction from $6,045.50 to $4,544.00, or
approximately 24.8 per cent. Invoice a 2. Reducing the origind amount by the $871.50 charged in
connection with the motion for remand, id., leaves a balance of $5,174.00. Applying the same rate of
voluntary reduction to that amount generates a result of $3,891.00. That fee is gppropriate under the
circumstances.

Conclusion
For the foregoing reasons, | recommend that the plaintiff'’s motion for attorney fees be

GRANTED, but only in the amount of $3,891.00.



NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to de novo review by
the district court and to appeal the district court’s order.

Dated this 24th day of May, 2004.

/9 /David M. Cohen
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