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REPORT AND RECOMMENDED DECISION*

This Supplementa Security Income (“SS™) apped raises the question whether the adminidrative
law judge properly considered the opinion of atreating physician. | recommend that the court affirm the
commissoner’s decison.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 8§ 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), theadministrative
law judge found, in rlevant part, that the plaintiff had degenerative disc disease, an imparment that was

severe but did not meet or equa any impairment listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on April 28, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page

references to the administrative record.



“Ligings’), Finding 2, Record & 16; that the plaintiff’ s statements concerning hisimpairment and its effect
on hisahility to work were not entirely credible, Finding 3,id.; that the plaintiff |acked theresidud functiond

capacity to lift and carry more than 20 pounds or more than 10 pounds on aregular basis, Finding 4, id.;

that he was unable to perform his past rdlevant work as a gas station attendant, Finding 5, id; that his
cgpacity for the full range of light work was diminished by his inability to perform work not permitting a
st/stand option, to use vibratory tools and to walk on uneven surfaces, Finding 6, id.; that given hisage (39,
ayounger individud), limited education, work experience and resdud functiona capacity, gpplication of

Rule 202.18 from Appendix 2 to Subpart P, 20 C.F.R. Part 404 (the“Grid”) would direct aconclusion of
“not disabled,” without regard to the kill level of or trandferability of skillsfrom the plaintiff’ sformer work,
Findings 7-9, id. at 16-17; that athough the plaintiff was not ableto performthefull range of light work, he
was capable of making an adjustment to work that existed in 9gnificant numbersin the nationa economy, so
that afinding of “not disabled” wasreached within the framework of the Grid, Finding 10, id. a 17; and thet
the plaintiff accordingly was not under adisability, asthat term is defined in the Socia Security Act, a any
time through the date of the decison, Finding 10 [dc], id. The Appeds Council declined to review the
decison, id. at 4-5, making it thefina determination of the commissoner, 20 C.F.R. §416.1481; Dupuis
v. Secretary of Health & Human Servs,, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissione’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,

647 F.2d 218, 222 (1st Cir. 1981).



Theadminigrativelaw judge reached Step 5 of the sequentiad process, a which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his or her past
relevant work. 20 C.F.R. § 416.920(f); Bowenv. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote,
690 F.2d at 7. The record must contain pogitive evidence in support of the commissioner’s findings
regarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of Health
& Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff contends thet the adminigtrative law judge should have given controlling weight to the
physical capacities assessment completed by Stephen Z. Hull, M.D., a physician who wastreating him for
back pain. Paintiff’'s Itemized Statement of Errors (“Itemized Statement”) (Docket No. 5) a 5. The
goplicable regulation provides, in pertinent part:

Generdly, we give more weight to opinions from your treating sources, Snce

these sources are likely to be the medica professionals most able to provide a

detalled, longitudind picture of your medicd imparment(s) and may bring a

unique perspective to the medica evidence that cannot be obtained from the

objectivemedica findingsdone or from reports of individuad examinations, such

as consultative examinations or brief hospitaizations. If we find that a treating

source sopinion on theissug(s) of the nature and severity of your imparment(s)

is wel-supported by medically acceptable clinical and laboratory diagnostic

techniques and isnot incong stent with the other substantia evidencein your case

record, we will give it controlling weight.
20C.F.R. 8§416.927(d)(2). Theassessment by Dr. Hull onwhichthe plaintiff relies, Itemized Statement at
3, dated January 10, 2002, states, inter alia, that the plaintiff could lift and carry fewer than 10 poundson
an occasond bag's; could stand no more than two hoursin an eight- hour work day; could St lessthantwo

hoursin anorma work day; could Sit for no more than fifteen minutes nor stand for more than ten minutes

without changing position; had to walk around every fifteen minutesfor five minutes; had to shift from Sitting



to standing a will; could climb ladders only rarely; could climb stairs no more than nine minutes per hour;
could twigt, oop and crouch rarely to no more than nine minutes per hour; could engage in only minimal
reaching; could push and pull only with low resstance; should limit exposure to extreme cold; and would be
absent from work about twice amonth for medica gppointments, Record at 203-05. Most of these
limitations are not reflected in the residua functiond capacity adopted by the adminigtrativelaw judge. 1d.
at 15.

The plantiff attemptsto discount the findings of a consultant examiner, Steven G. Johnson, M.D.,
Itemized Statement at 5-6, thereby implicitly and correctly acknowledging that Dr. Johnson' sfindings are
not congstent with the limitations described by Dr. Hull. Dr. Johnson examined the plaintiff on April 12,
2001 and concluded that he had “ sustained a soft tissue injury to hislower back and buttocks three years
ago” for which he was il under trestment, that there was no mechanica or neurologica impairment and
that hisMRI wasnormal. Record at 126-27. Dr. Johnson aso concluded that the plaintiff had no difficulty
gtting, sanding or walking; that hewould limit the plaintiff to the moderate range of lifting and carrying; that
the plaintiff could bend occasiondly a the wast; and that the plaintiff would have no difficulty handling
objects, hearing, speaking or traveling. 1d. a 127. This report congtitutes substantid evidence that is
aufficiently incongstent with Dr. Hull’ s limitations to deprive them of controlling weight.

The plaintiff contendsthat adminigtrative law judge nonethel ess committed errors requiring remand
because hefailed “to explicate thefactorsrelevant to giving Dr. Hull’ sopinions|ess than controllingweight”
and because he undertook “alay analysis of acomplex medica condition” by “sdectively cho[osing] the
evidencethat fit” an assumption that the plaintiff’ salegations of severe pain could only be supported by the
ggns and symptoms of a serious discogenic pain disorder. Itemized Statement a 6. However, the

adminigrative law judge did give reasons for hisregection of portions of Dr. Hull’ s assessment.



Inlight of the foregoing, the undersigned concludesthat the claimant’ s tatements
concerning hisimpairment and itsimpact on his ability to work are not credible.
The clamant’ s doctor apparently relied quite heavily on the subjective report of
symptoms and limitations provided by the clamant, and seemed to uncriticaly
accept astruemog,, if not dl, of what the claimant reported. Yet, asexplainedin
the foregoing, there exist good reasons for questioning the reiability of the
clamant’s subjective complaints. Dr. Hull’s opinion regarding the dlamant’s
functiona capacity provides very little explanation of the evidence reied on in
forming that opinion. The doctor’'s own reports fail to reved the type of

sgnificant clinica and laboratory abnormdities one would expect if the claimant
were in fact disabled, and the doctor did not specifically address thisweakness.
Although the clamant has recaived treatment for the dlegedly disabling
imparment, that trestment has been essentidly routine and/or conservative in
nature.

The undersigned finds that controlling weight may not be given to Dr. Hull's
functiona capacity as his medicd opinion is not well-supported by medically
acceptable clinical and laboratory diagnostic techniques. AnMRI on August 1,
2001 reveded only minor degenerative changes in the 4-5 and 5-1 discswith
smdl centrd bulges (Exhibit 4F). The cdamant has no radicular pain, no
neurologica compromise, and he has full range of mation.

Record at 14-15. Theadminigtrative law judgethen citesthereports of the sate-agency reviewers. Id. at
15. Contrary to the argument of the plaintiff, this statement of the administrative law judge s reasons for
rdecting Dr. Hull's limitations complies with 20 C.F.R. § 416.927(d)(2).? See, eg., Jerry v.
Commissioner of Soc. Sec. Admin., 97 F.Supp.2d 1219, 1223-24 (D. Or. 2000); Hayesv. Callahan,
976 F. Supp. 1391, 1395 (D. Kan. 1997). The plantiff argues that the adminidtrative law judge's

conclusionsthat he had no radicular pain or neurologica compromise and did havefull range of motion are

2 Counsel for the plaintiff contended at oral argument that Social Security Ruling 96-2p also supports hisposition on this
issue. Contrary to counsel’s assertion, nothing in that Ruling requires an administrative law judge to “isolate the amount
of weight given” to atreating physician’s medical opinion when that opinion is not entitled to controllingweight. Socid
Security Ruling 96-2p, reprinted in West’ s Social Security Reporting Service Rulings (Supp. 2003) at 111-15. For the
reasons stated in the body of this recommended decision, the administrative law judge complied with the terms of this
Ruling aswell aswith 20 C.F.R. § 416.927(d)(2).



inconsgtent with Dr. Hull’ sfindings, but they are consstent with Dr. Johnson’ sfindings. Theadministrative
law judge could rely on Dr. Johnson' s findings under the circumstances of this case.

The plaintiff’s assertion that the adminidrative law judge s rgection of Dr. Hull’ s limitations was
based on animpermissible lay anaysis of medica evidence because the rejection wasitself based solely on
an assumption that Sgns and symptoms of a severe discogenic pain disorder were necessary a'so may not
preval. The opinion does refer to the MRI as reveding only minor changes, but it dso refers to Dr.
Johnson’ s conclusionsand those of the Sate-agency reviewers. Record a 15. None of those conclusonsis
raw medicd datathat an adminigrative law judge is not competent to interpret. One of the state-agency
reviewers concluded that the plaintiff had aphysca capacity exceeding thelimitsfound by the adminidtrative
law judge, id. a 129, and the other found a physica capacity essentialy the same as that adopted by the
adminigrative law judge, id. a 196. Thefirg reviewer, after mentioning the MR, id. at 130, stated that
themedical recordsand “ physica exam partidly supports[dc] limitationsaleged by [clamant]. ThisRFC
reflects limitations secondary to pain which is supported by [medica records and physica exam] but few
objective findings preclude further restrictions,” id. at 134. The second reviewer noted that the severity or
duration of the symptomsalleged by the plaintiff was disproportionate to the expected severity or duration
on the bass of the damant’s medicdly determinable imparments. 1d. at 200. The existence of this
evidence demondtratesthat the adminigrative law judge did not make alay evauation of raw medica data;
the necessary evauations were performed by the state agency’ s medical professonds.

At ora argument, counsd for the plaintiff cited Singletary v. Apfel, 981 F. Supp. 802 (W.D. N.Y.
1997), in support of his contention that this case requires remand for consultation with amedical expert at

hearing. However, that case turned on the adminigirative law judge' s reliance on his own lay opinion that



degenerative disc disease and disc bulges cannot cause Sgnificant pain or bedisabling. 1d. at 807. For the

reasons aready noted, that is not the case here.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 30th day of April, 2004.

/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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