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REPORT AND RECOMMENDED DECISION?

ThisSocid Security Disahility (“SSD”) apped presentsthe questionswhether theadministrative law
judge ered infalling to find that the plaintiff met Listing 12.05C and in determining that she could return to
her past relevant work, both before October 17, 2001. | recommend that the court affirm the decison of
the commissoner.

In accordance with the commissioner’s sequential evaluation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judgefound, in relevant part, that before October 17, 2001 the plaintiff wasimpaired by severe menta

retardation and that after that date she was aso impaired by severe anxiety and depression, Finding 3,

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented asarequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requiresthe plaintiff to file aitemized statement of the specific errors upon which she seeksreversal
of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on April 28, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
(continued on next page)



Record at 17; that her complaints with respect tothe severity of her impairments before October 17, 2001
were not entirely credible, Finding 4, id.; that beginning on October 17, 2001 her impairments met the
requirements of theimpairment listed at section 12.05(C) of Appendix 1to Subpart P, 20 C.F.R. Part 404
(the “Ligtings’), but that before that date they did not, Finding 5, id.; that before October 17, 2001 the
plantiff had the resdua functiona capacity to perform work not requiring performance of complex or
detailed tasks, Finding 6,id.; that before October 17, 2001 the plaintiff had the residua functiona capecity
to perform her past relevant work, Finding 7, id.; and that the plaintiff accordingly wasnot under adisability
asthat term is defined in the Socia Security Act at any time before October 17, 2001, Finding 8,id. The
Appeals Council declined to review thedecision, id. at 5-7, making it thefind decison of the commissoner,
20 C.F.R. 8 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir.
1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigrativelaw judge reached Step 4 of the sequentid evauation process, a which sagethe
burden ison the plaintiff to show that she cannot perform her past relevant work. Gooder mote, 690 F.2d

a 7; 20 C.F.R. 8 404.1520(e). In considering the issue, the commissioner must make a finding of the

administrative record.



plantiff’s resdud functiona capecity, a finding of the physica and mentad demands of past work and a
finding asto whether the plaintiff’ sresdud functiona capacity would permit performance of that work. 20
C.F.R. §404.1520(e); Socia Security Ruling 82-62 (“ SSR 82-62"), reprinted in West' s Social Security
Reporting Service Rulings 1983-1991, at 813. The plaintiff’ s statement of errorsalso implicates Step 3 of
the sequential evaluation process, where the clamant bears the burden of proving that her impairment or
combination of impairments meetsor equalstheListings. 20 C.F.R. § 404.1520(d); Dudley v. Secretary
of Health & Human Servs., 816 F.2d 792, 793 (1st Cir. 1987). To meet a isted imparment the
clamant' smedicd findings(i.e., symptoms, sgnsand laboratory findings) must match those described inthe
ligting for that impairment. 20 C.F.R. 88404.1525(a), 404.1528. To equd aligting, the claimant’ smedica
findings must be “at least equa in severity and duration to the listed findings” 20 C.F.R. 8 404.1526(a).
Determinations of eguivalence must be based on medica evidence only and must be supported by medicaly
acceptable clinical and laboratory diagnostic techniques. 20 C.F.R. § 404.1526(Db).
Discussion
At issuein this proceeding is the period between January 3, 2000, the date on which the plaintiff

contends that she became unable to work, and October 17, 2001, the onset date found by the
adminidrative law judge. Statement of Specific Errors (Docket No. 3) at 1; Record at 13, 21-22. The
plaintiff contends that she met Listing 12.05(C) asof the earlier date. Statement of Specific Errorsat 2-4.
In this regard, the adminidrative law judge found asfollows:

Before October 17, 2001, the clamant had marked difficulty maintaining

concentration, persistence, and pace secondary to mild mentd retardation. Asof

October 17, 2001, the claimant’ sdepression and anxiety, considered separately

from the mentd retardation, produced moderate restriction of activities of daily

living and moderate difficulties maintaining socid functioning. There is no

evidence tha the clamant has experienced episodes of decompensation of
extended duration. Theclamant hasdifficulty completing someactivitiesof daly



living. Since October 17, 2001, she has becomeisol ative and dependent and has

difficulties adgpting to the norma stresses of everyday life. Because her anxiety

and depresson are more than dight impairments and add work related

redtrictions to those dready imposed by mentd retardation, the clamant’s

combination of mental impairments meet the requirements of listing 12.05(C).
Record at 15-16. Therelevant Ligting provides.

Mental retardation: Mentd retardation refers to sgnificantly subaverage
generd intdlectud functioning with defidts in adaptive functioning initidly
manifested during the developmenta period; i.e., the evidence demongtrates or
supports onset of the impairment before age 22.

Therequired leve of severity for thisdisorder ismet when therequirementsin
A, B, C, or D are satisfied.

* k% %

C. A vdid verbd, performance, or full scae 1Q of 60 through 70 and a
physica or other mental impairment imposing an additiona and significant work-
related limitation of function. . . .
Appendix 1, Subpart P, 20 C.F.R. Part 404, § 12.05. The plaintiff spends some time discussing the
evidence with respect to | Q scores and her entitlement to a presumption that low |Q began beforethe age
of 22, Statement of Specific Errorsat 2-3, but it is gpparent that the adminigrative law judge s decision
doesnot rest on this portion of thetest for Listing 12.05(C). Rather, the adminigtrative law judge found that
there was no evidence of a physica or menta impairment imposing an additiona and sgnificant work-
related limitation of function before October 17, 2001.
With respect to the portion of the Ligting thet is at issue, the plaintiff pointsto the notes of Dr. John
Tkach, her tregting physician, Record at 172, which record that she complained of mood swings, anxiety
and depression in 1997, when he prescribed Xanax, Statement of Specific Errorsat 3, asserting without
citation to the record that these symptoms “waxed and waned from that point forward,” id. at 4. Also

without citation to the record, she assarts that she “had additional musculoskeletd problems, upper Gl

problems, and an ongoing cyst on her knee” which “ caused more than dight limitations” 1d. By her own



testimony, the plaintiff had been working asacashier until January 3, 2000, Record at 30, seealsoid. a 74
(earningsrecord showing substantia gainful activity from 1990 through 1999), afact that castsdoubt on her
dams that she suffered from significant menta or physical work-related limitations prior to that time.?
However, the disability report dated October 3, 2001 submitted by the plaintiff also assertsthat her knee
began to bother her in 19910r 1992 and her back in 1999, causing her to reduce her work hours. 1d. at
84, 92. | have therefore reviewed her medica records for entries that would suggest that work-related
limitations were imposed by either of these conditions as of January 3, 2000.
The adminidrative law judge found that

[i(jndl of 2000, [the plantiff] did not complainto her tresting physician of back,

knee, or mentd problems. Physica examinations and radiologicd studies

showed no sgnificant problems, and she was treated with anti-inflammeatory

medications. She was not referred to a specidist or given work restrictions.

Thereisnothing indicating thet her dally activitieswere unusualy restricted prior

to October 17, 2001.
Id. at 16. At ord argument, counsd for the plaintiff wasunableto identify any entriesin the medica records
that contradict this finding. My own review of the records supports the adminigtrative law judge's

concluson. The fact that the plaintiff sought trestment for back or knee pain wel before the aleged

disability onset date does not, sanding aone, require the inference that these conditions caused significant

2 At oral argument, counsel for the plaintiff stated that the commissioner may not consider the fact that the plaintiff was
actually working at the time she contends she was suffering from an impairment that imposed significant limitation of a
work-related function for purposes of Listing 12.05C, citing Durhamv. Apfel, 34 F.Supp.2d 1373 (N.D. Ga 1998). However,
the opinion in that case does not stand for that proposition. The court in that case held only that “[a] claimant whose
impairment meets alisting is disabled when not working, even if he or she worked in the past with the impairments, and
even if he or she could return to hisor her past work. . . . Listing 12.05C anticipatesin its definition that a person with an
1Q of 60 to 70 may be able to work unless there is another impairment imposing additional work-related limitations” 1d. a
1381 (citations omitted). Theissuein that case was not the date of onset. InCobb v. Barnhart, 296 F.Supp.2d 1295 (N.D.
Ala. 2003), another case cited by counsel for the plaintiff at oral argument as supporting the plaintiff’s position on this
point, the administrative law judge found that the claimant had impairments “which cause significant vocationally relevant
limitations” in addition to an 1Q score within the limits of Listing 12.05C, id. at 1298. That case accordingly did not present
the question at issue here, which is whether such evidence was presented to the administrative law judge.



work-related limitations at the time of aleged onset. Thereisnothing inherent in the nature of acyst inthe
knee, unspecified “ upper Gl problems’ or ungpecified “musculoskeleta problems’ that would makeany of
these conditions necessarily progressive, so that their existencein 1992 or 1999 would makethem likely to
be continuing to cause limitations, and more importantly, to cause more sgnificant limitations, in January
2000. Seegenerally Socid Security Ruling 83-20, reprinted in West’ s Social Security Reporting Service
Rulings 1983-1991, at 51-52 (discussng inferences that may be drawn about onset of progressive
imparments); Ricci v. Apfel, 159 F.Supp.2d 12, 17 (E.D.Pa. 2001) (“Disability isnot determined by the
presence of impairments, but by the effect the impairments have on the individud’s ability to perform
subgtantid gainful activity.” (Citation omitted.)).

At ora argument, counsd for the plaintiff stated thet he rdied only on the plaintiff’ skneeproblemas
evidence of aphysica impairment for purposes of Listing 12.05C. He cited a March 2001 MRI of her
knee with follow-up treatment in October 2001, Record at 138-39, and a reference to knee pain in a
medica record dated October 7, 1999, id. a 170. Nothing in the 2001 records can reasonably be
interpreted to show the existence of animpairment existing before January 3, 2000 that caused asignificant
work-related limitation of function. The MRI was interpreted to show small cyss “of doubtful current
cinicd sgnificanceg’ and was “[o]therwise unremarkable” id. at 138, and the treating physician seven
months later, while noting that the plaintiff reported “problems with her right kneg” since 1990 or 1992,
opined that the problem “ should resolve” with exercise, knee support and anti-inflammeatory medication. Id.
at 139. Thisisapparently what happened, since thereisno medical record indicating any further contact
with the tresting physician, who noted at the time that he would see her in four to Sx weeks “and if
symptomsdo not resolve, proceed with arthroscopic examination.” 1d. The 1999 record, which notesthe

plantiff’s report that she “[h]as been noting [right] knee and leg pain — sharp fluttering pain — worse at



night” and that she had taken Darvocet “[without] much relief,” includes a diagnosis of restless leg
syndrome. Id. a 170. Thereis no indication of further treatment for this pain; the only reasonable
inferenceisthat the pain resolved. Again, thereisnothing inthisrecord thet would dlow, let donerequire,
an adminigrative law judge to conclude that the 1999 knee pain imposed a significant work-related
limitation of function a any time between October 1999 and January 3, 2000.

With respect to theadditiond menta impairmentsaleged by the plaintiff to have existed onor prior
to thealleged onset date, shecitespages 128 and 172 of therecord. Statement of Specific Errorsat 3. An
entry dated August 18, 1997 on page 172 notes“Mood swings— crying & agitated. Noteshot flashes.”
The diagnosiswas*Menopausal syndrome.” Xanax was prescribed. An entry dated August 21, 1997 on
that page notes a telephone conversation with the plaintiff and gates, in part: “Having difficult time with
anxiety and depression.” No medicationis prescribed, dthough the entry reportsthat the plaintiff “[njeedsa
note for medica leave from work in order to get self together.” Thereisnoindication that such anotewas
written or that the plaintiff actudly took time off from work as aresult. Page 128 of the record is the
second page of a two-page form entitled “Activities of Daily Living” completed by the plaintiff’ s tresting
physician on February 14, 2002. The plaintiff relieson the physician’ s statement in responseto aquestion
about changes in the plaintiff’ s behavior, asfollows

Has been staying home more; doesn't do activities with children; less vigiting;

doesnot go to bingo. Hasdecreasein sex drive. Fellsdifferent— no ambition,

no mativation.
Id. & 128. Inresponseto the question “How long have you naoticed this change?’ the physician writes. “4
years but only recently sought help — Notesin chart go back to 1996.” 1d. Whether the physcian first
noticed these changes in 1998, four years before hisreport, or 1996, none of them necessarily imposesa

ggnificant limitation on work-related activities.



After the 1997 entry, there are no further notes in the medical record concerning psychological
symptoms or any treatment for menta problems of any kind until October 17, 2001. Record at 165. This
medica evidenceissamply insufficient to dlow, let doneto require, the administrative law judgeto infer the
presence of work-reated limitations resulting from anxiety or depression before the dleged date of onset.
SeeRicci, 159 F.Supp.2d at 17-18 (scarcity of medica evidence of treetment for mental condition prior to
relevant date condtitutes substantia evidence supporting adminigtrative law judge s finding of no severe
menta imparment before that date). The plaintiff asserts, without gpparent support in the medica record,
that her psychiatric symptoms“waxed and waned” from 1997 on. Statement of Specific Errorsat 4. Even
if thereweremedica evidenceto support thisassertion, the Listing cannot be met unlessthe symptomswere
aufficiently severe at the time of the aleged onset, or within 12 months of that date, to establish asignificant
work-rdaed limitation of function. “Waxing and waning” is not enough. Vogt v. Barnhart, 85
Soc.Sec.Rep.Serv. 522, 2003 WL 403345 (D. Neb. Feb. 21, 2003), at *6-* 8.

The plaintiff is not entitled to remand based on her Step 3 argument.

Theplantiff’ s Step 4 argument assartsthat the adminigtrativelaw judgefalled to comply with Socid
Security Ruling 82-62 because his finding that she had marked difficulty maintaining concentration,
persistence and pace due to her menta retardation, Record at 15, isnot included in his assessment of her
residud functiona capacity.® Statement of Specific Errors at 4-5. She contendsthat such findingsrequirea

determination of disability. Id. at 5.

% The only evidencein the record on this point, one of four areas of functional limitation under the“B” criteriaof Listings
for mental impairments, is found in the reports of the state-agency consultants, who completed psychiatric review
technique forms. Oneindicated that the plaintiff had mild difficultiesin maintaining concentration, persistence and pace,
Record at 158; the other indicated that she had moderate difficultiesin thisarea, id. at 194.



Socid Security Ruling 82-62 (“ SSR 82-62") dedl swith the determination at Step 4 of the question
whether the claimant had the capacity to perform past relevant work at thetimeinissue. Socia Security
Ruling 82-62, reprinted in West's Social Security Reporting Service Rulings 1975-1982, at 809-813.
Theadminidrativelaw judge must determinethe daimant’ sresdud functiond capacity and the physicad and
mental demands of the claimant’ s past relevant work, and then compare thetwo. 1d. at 811-12.% Whileit
isnot entirely clear from her statement of errors, the plaintiff gpparently contendsthat the adminigrativelaw
judge did not correctly determine her resdua functiond capacity as of her alleged onset date; this would
addressthefirst element of the Step 4 test. She contends, without citetion to authority, that “[gnindividud
who has marked difficulty maintaining concentration in awork setting, marked difficulty in persgting a a
task, and marked difficulty with maintaining a pace, is not going to perform any work that exigts in the
nationa economy.” Statement of Specific Errorsat 5. Of course, the marked difficulty at issue concerns
oneof four criteriathat are used aselements of most Ligtingsfor mental impairments, and two such dements
(called “Part B” criteria) must be present in each case in order for a Listing to be met. E.g., Ligings
12.02(B), 12.03(B), 12.04(B). The plaintiff choseto assert that she met Listing 12.05(C), with does not
involve the four criteria, but Listing 12.05(D) does include the requirement that two, not just one, of the
dementsbemet. Given thisuse of the criterion of difficultiesin maintaining concentration, persistence, or
paceintheLidtings, itisnot accurate to say thet the existence of marked difficultiesin thissingleareameans

that a claimant must be found to be disabled.

* Counsel for the plaintiff contended at oral argument that the administrative law judge did not determine the mental and
physical demands of the plaintiff’s past jobs nor “reconcile” those demands with the finding that she had moderate
difficulties with concentration, persistence and pace. | agree with counsel for the commissioner that the administrative
law judge’ s discussion at page 16 of the record meets the requirements of SSR 82-62, although barely.



The commissoner’ s Program Operations Manud System (*POMS’) providestha, whenadameant
aleges amentd limitation which is found not to meet or equd aliding, the adminidrative law judge must
consder whether the clamant has the ability to meet the mental demands of her past relevant work by
consdering whether she can meet the basic mental demands of unskilled work, which include the ahility to
do the following on asustained basis

? understand, carry out and remember Smpleingructions,

? make judgments that are commensurate with the functions of unskilled

work, i.e., smple work-related decisons

? respond appropriately to supervision, coworkers and work situations; and

? ded with changesin aroutine work setting.
Socia Security Adminigtration Program Operations Manua System, § DI 25020.010(A)(3), Mentd
Limitations (reprinted at 2001 WL 1933437). A subgtantid lossof ability to meet any of these basic mentd
demands would justify afinding that the clamant was unable to perform other work. Id. Withrespect to
these abilities, theadminidrative law judge made no specific findings concerning the plaintiff before October
17, 2001, stating only that she then had the residua functional capacity to perform work not requiring the
performance of complex or detailed tasks. Record at 16. This apparently condtitutes a finding thet the
plaintiff could meet the first and second of these mental demands at the relevant time.

These congderations are gpplicable, however, only in the event that the adminigrative law judge
reaches Step 5 of the sequentia eva uation process and needsto determinewhether aclaimant can perform
work other than her past relevant work. Here, the administrative law judge only reached Step 4, finding
that the plaintiff could have returned to her past relevant work before October 17, 2001. Since morethan
one of the past relevant jobs to which the adminidrative law judge found the plaintiff could return is

compatible with a limitation to work not requiring the performance of complex or detailed tasks, see

Dictionary of Occupational Titles 88 311.472-010 (fast-foods worker); 311.477-038 (waitress, take

10



out) (U.S. Dep't of Labor, 4th ed. rev. 1991), the plaintiff can only succeed in her argument if she
demondrates that dl of these jobs are incompatible with marked difficulties in maintaining concentration,
persistence and pace.” The fact that the plaintiff’s mental retardation, which the administrative law judge
found gave rise to the Sngle area of “marked” difficulty on which the plaintiff relies, exised while she
performed her past relevant work issignificant evidence of her ability to returnto that work at atime before
other medical conditions were found to impose additiona work-related limitations. Record at 16. The
plaintiff offers no authority to support her position on this point, and my research has located none.®
Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 30th day of April, 2004.

® Contrary to the plaintiff’ s suggestion, nothing in the psychiatric review technique forms nor in the administrative law
judge’ s findings suggests that the marked difficulty involved is difficulty maintaining concentration “in awork setting.”
Statement of Specific Errorsat 5.

® But see Black v. Barnhart, 237 F.Supp.2d 1099, 1107 (S.D. lowa 2002) (vocational expert testified that deficiencies of
concentration, persistence and pace would preclude work if they often resulted in failure to complete tasks in timely
manner); Alsip v. Barnhart, 84 Soc.Sec.Rep.Serv. 686, 2002 WL 31770483 (N.D. Ill. Dec. 6, 2002) at * 7 (ALJ notes that
significant problem with concentration would preclude work as cashier); cf. Baladi v. Halter, 2001 WL 527406 (EDN.Y.
May 4, 2001) at * 10 (poor concentration not inconsistent with work as cashier).
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